
This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 
to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 
to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 
are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 
publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we have taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 

We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain from automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attribution The Google "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liability can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 



at |http : //books . google . com/ 



LL 



KF 27 
.J8 
1918 
ser. 61 
Copy 2 



Copy 2 
















SiTt ^-.»^^" •: 






/".^^^S^ ^/,.;^>o^ /'*^^%\ <^ /^gk'. 
!»• *> V^ .I'j' <5k 4?^. •ill:* '^^ V^ .!••- ^ 4? 















'^'V'^^V* \J'?^*-/ ""v^^V^ \/?^V 






'.• .♦'-v^ •■ 



>9x^ 



^o^ 



«5*?* 















\.^^' 
. ,^'\ 



5'"irv 



* .^^\ 




.^^^^^ 



^ //.i;!^'\ cO*.i^^>o J^.^^^^X <P ' 



' V'i^\/ %*^^*%o'> *^^*T^\/ %*^^ 

^ \J^?*y \.j^^'\y ^%^^\<p^ %;^^ 


















Digitized by 



Google 



Digitized by 



Google 



Digitized by 



Google 



TO PROVIDE FOR THE ACQUISITION BY THE UNITED 
STATES OF PRIVATE PROPERTY NEEDED FOR THE 
NATIONAL SECURITY AND DEFENSE t^^|^ 



HEARINGS 

BBFORB THE 

(COMMITTEE ON THE JUDICIARY 

(SUBCOMMITTEE NO. I— CIVIL AND CRIMINAL LAW.) 
HOUSE OF REPRESENTATIVES 

^ SIXTY-FIFTH CONGRESS 

« SECOND SESSION 

. OS-.. 

H. Er^41136 



Serial 61 



APRIL 26, 1918 




WA8HINQT0N 
GOVBRNMBNT PRINTING OFFICK 
[ 1918 



Digitized by 



Google 



CONTENTS. 



fitatement of Lieut GoL L. W. Call, Judge Advocate QeneraL 4 

9 



Digitized by 



Google 




COMMITTB9 ON THE JUDICIARY. 



House of RcpiuESKNTATivieB. 



8IXTY-FIVTH GONOBES8. 



BDWIN Y. WBBB, North CaroUna. Chairman. 



CHABLB8 C. CABLIN, VirglnU. 
BOBKRT Y. THOMAS, Js.« KeDtucky. 
WILLIAM L. lOOE, Missouri. 
WABRBN OARD, Ohio. 
BICHABD 8. WHALBY, South Osrollns. 
THADDBUS H. CABAWAY, Arkansas. 
M. M. NBBLY, West Virginia. 
HKNBY J. 8TBBLB, Pennsylyania. 
J. BANDALL WALKBB, Georgia. 
HATTON W. BUMNBBS. Texsa 



JOSEPH V. PLYNN, New York. 
ANDBBW J. VOLSTEAD, Minnesota. 
JOHN M. NELSON, Wisconsin. 
DICK T. MOBGAN, Oklahoma. 
GEOBGB 8. OBAHAM, Pennsylvania. 
WALTBB M. CHANDLEB, New York. 
L. C. DYBB, Missouri. 
JOSEPH WALSH. MassachnsetU. 
CHABLE8 F. BEAVIS. Nebraska. 
WALTBB W. MAQBB, New York. 



A L. QmcMMh, OtoHi, 



SuBOOMMirns No. 1, OmL and Gbiminal Law. 



CHARLES C CABLIN, Chairman, 



WABBEN GABD. 
BICHABD 8. WHALBY. 
M. M. NEELY. 



ANDBBW J. VOLSTEAD. 
JOHN M. NELSON. 
GEOBGB 8. GBAHAM. 



TO PROVIDE FOR THE ACQUISITIOJi BY THE UNITED STATES 
OF PRIVATE PROPERTY NEEDED FOR THE NATIONAL SE- 
CDRITY AND DEFENSE. 



Sbbial61. 



.91 



commtttbe on the judiciabt. 

Subcobcmittee No. 1, 
HouBB OP Repbesbntativbb, 

Friday, AprU S6, 1918. 
A subcommittee of the Committee on the Judiciary met at 10.80 
a. m^ with Hon. Warren Gard, presiding, there being present also 
Mr. Whalejr, Mr. Neely, and Mr. Volstead, of the committee, having 
under consideration H, B. 11186. 

Mr. Gard. Representatives of the Army are here to tell us regard- 
ing H. R. 11186, which is a bill to authorize the acquisition by the 
United States during the period of the present war of private prop- 
erty of any kind and all kinds, real, personal, and mixed, when needed 
for the national security and defense or the conduct of the Govem- 
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4 ACQUISITION BY UNITED STATES OF PRIVATE PROPERTY. 

ment, to provide a method of such acquisition, and for other ^urposes^ 
which was introduced by Mr. Dent at the request of the War Depart^ 
ment. It has been sent to this committee. ^ 

I have asked that these gentlemen come down and explain the mat- 
ter to us. I haven't gone over the bill, and I would be very glad to 
have either of you gentlemen or both of you explain theneied of the 
bill and such amendments or changes as yon deem advisable. 

STATEMENT OP LIETJT. COL, L. W. G&LL, JTTBGE ADVOCATE 

GENERAL. 

Col. Call. Fii^t speaking of the needs of this legislation with re-? 
gard to the acquisition of real property for the uses oiF the Wsr Be*: 
partment— 1 present the following memorandum: J 

MAACki 21, Vdii r 

Metnorandtim for GeU. Crowder. . «^ 

Subject: Legislation for ncQulsitlon ot real and personal property. -i 

In considering the need of this legislation, it will be convenient to consider tlie- 
subject first with reference to real pnOijei^tyi ahd second with reference to per- 
sonal property. 

I. AS TO BBAI. TBOPEBTT. 

1. Section 3736, BeViMd StaCilttB, ];ffOTtdei: **Nt miMlA fihttl be purchased on 
account of the United States except under a law authorizing such purchases;*^ 
and section 355, Revised Statutes^ prohihits the exf^enditure of money on lands 
purchased, i. e., acquire<l otherwise than by <iescent. until these conditions are 
satisfied, viz: (o) The title is approved by the Attorney General, and {h)-, 
jurisdiction over such lands Is ceded by the State. 

2. Under the law as existing at the beginning of the war it was necessary, If 
lands were to be acquire<l by the United States, {a) that express authority be 
given by Congress for such acquisUloHi {b)-it tlie lands could not be obtained 
by purchase, it is also necessary that express authority of Congress be -given to 
acquire them Dy condemnation; (c) the at)i[»r«val oC tHe title b:^ thft Attorney 
(S^neral; Xd) cession of Jurisdiction by the State. 

-,^, PrUkrto ti7ar.-r-BiXcept in feipedal cases, the fblloWlnfe statutes may be Cited 
as giving the existing legislation, at the commeacekiaeot of the wmr^ f»r- the- 
acquisition of land for War Department purposes : 

(a) The act of August 18, 1890 (26 Stat., 316), as amended April 28, 1904 
(33 Stat, 497), authorizing acquisltttm tTf tand by purchase or condemnation 
for sites for works of fortifications and coast defenses, including sufficient land 
in connection therewith for barrack^ and qpaa^ters for such fortifications. 

(6) The act of April 24, 1888 (25 Stat, 94), authorizing acquisition by pur- 
chase, condemnation, or donation of land needed for river and harbor improve- 
ments for which provision has been made by law. 

(c) The act of August 1, 1888 (25 Stat,. 357), giving general authority, in 
cases where the procurement of real estate fOf pUDllc uses has been authorized 
by Congress, to acquire same by condemnation. 

4. Inau^gMvncv of i€ffi9latiOH.--^lt will be manifest that these statutes could 
not meet ttie r^fultemedtS of war conditions for the following reasons : 



ic^). Vhe limited scope of the authority. 
ft) - ■ 



"The time necessary , to comply with the requirements of section 355. 
Retised StstQtes, supra, ahd to acqutre the property throogh condemnation 
praCeeditigB where the ^me could not be acqCiited by t)urclia«e. 
' 5. Legislation to meet tear cotiditiofut, — (a) A<?ts t)f Ma^' 12, 1917 (40 Stat,. 
42), and June 15, 1917 (40 Stat, 187), authorl2ing acquisition by purchase, cl6- 
na^ion, or condemnation of " s«ch land ^tes throughout, the Uiiitwl States as 
stt^ immediately necessary fbr the permanent establishment ot aviation schools, 
aviation posts, and experimental aviation stations and proving grounds for tlie 
United States Army." . 

(b) Act of- Jttly 2, 1917 (40 Stat, 241). This act reenacts the provisions of 
the act of August 18, 1890, supra, covering the acquisition of land for sites ter 
works of fortifications and coast defenses, broadening the scope of the same to 
Include lands required for " military training camps." It authorizes the acqul- 
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ACQUISITION BY UNITED STATES OF PBIYATS PBOPBRTY. 5 

$itloii not only of title In fee, but also of any " temporary use thereof or other 
interest therein, or right pertaining thereto"; and authorizes ImmeUlate poa- 
iesslon upon the filing of the petition for condemnation, waiving the require^ 
ments of section 355, Reviseii Statutes, as to approval of title by Attorney Gen- 
eral, and cession of jurisdiction over the premises. This statute is eminently 
satisfactory so far as it applies. As passed by both branches of Congress, ft 
included the words " and other millUry purposes " following the words ** mili- 
tary training camps," but these words weiv stricken out in conference, thereby 
Hmtting the scope of this act to lands required " for the site, location, construc- 
tion, or prosecution of works for fortifications, coast defenses, and military 
training camps." 

(c) Act of July 24, 1917 (40 Stat.. 243). authorizing ** the acquisition of land, 
or any Interest In land, with any buildings and Improvements thereon, by pur- 
chase, lease, donation, condemnation, or otherwise," for the establishment, 
equipment, maintenance, and operation of aviation stations. (Idem, p. 245.) 

id) Act of July 27, 1917 (40 Stat, 247), authorizing the President to cause 
possession to be taken on behalf of the United States of the whole of North 
Island, San Diego, Cal., settlement to be made therefor as authorized In said act. 

ie) Act of August 10, 1917 (40 Stat., 276), se<tlon 10 of which authorizes 
the requisitioning of ** .storage facilities for such supplies," I. e., supplies neces- 
sary to the support of the Army, or the maintenance of the Navy, or for other 
public use connecte<i with the common defense. 

(/) Act of October 6, 1917 (40 Stat., 352), making appropriation for a prov- 
ing ground and authorizing the President to take over for the United States 
the posseaslon and title of certain lands for said purposes. The authority so 
«»onferi^ is limited by the amount of the appropriation made for the purpose. 
ITnfler this authority the proving ground at Aberdeen, Md., has been acquired. 

ig) Section 120 of the national defense act of June 8, 1916 (39 Stat., 213), 
which, although passed prior to the beginning of the war. was enacted to meet 
war conditions, authorizes the placing of orders with manufacturing estat>^ 
llshments for military supplies, and provide*? that such orders shall have prece- 
dence over prior commercial orders, and that if the manufacturing establish- 
ment refuses to fill the order the President Is authorized to ** take im- 
mediate possession of any such plant or plants and, through the Ordnance De- 
partment of the Unitefl States Army, to manufacture therein In time of war, 
or when war shall be Imminent, such product or material as may be required," 
etc This statute, according to Its terms, only authorizes the taking over of a 
plant following the failure of a manufacturer to fill the order. 

(h) The following statutes may be mentioned, although they do not relate to 
the Jurisdiction of the War Department, namely : 

(1 ) Act of March 4, 1917 (Public, No. 391 65th Cong., i)p. 28 and 29), author- 
izing compulsory orders for war material for ships and airplanes, the requisi- 
tioning of factories for their manufacture, limiting the authority so conferred 
to March 1, 1918. 

(2) Act of June 15, 1917 (40 Stat., 182), under the heading, "Emergence- 
shipping fund," vests the President with authority to Issue compulsory orders 
for ships and materials ; to requisition any plant or part thereof ; and to requi- 
sition or take over the title or possession and use of any ship. The definitions 
4if this act appear to confine its operations to the shipping program. 

(3) Act of March 1.-1918 (Public. No. 102. 65th Cong.), authorizing the 
Unitwl States Shipping Board Emergency Fleet Corponitlon to purchase, 
lease, requisition, or otherwise acquire lands for the construction thereon of 
houses for the use of employees, and the families of employees, of shlpyanls in 
which ships are being constructe<l for the United States, and making appro- 
priation to permit the exercise of the authority thus given. 

6. Insufflcietwif of existing Icf/islafion. — It will be appnrent that, aside from 
the special statutes authorizing the acquisition of ptirtlcular tracts, the existing 
legislation is limited in its scope and is entirely inadequate to meet war con- 
ditions. If the words "and other military puri)ose«" had been retained In the 
act of July 2. 19X7, supra, this act would have met the requirements of the 
situation, but the elimination of these words in conference, as explained above, 
leaves the act applicable only where the lands are required for the purposes 
specified therein ; i. e.. for sites for works for fortifications, coast defenses, and 
military training camps. Where lands ai-e required for other purposes, 
although the purchase may be authorlzetl by an appropriation, and they may be 
urgently needed, the department has no means of promptly securing the lands 
where the owners will not sell them at n reasonable price. The department 
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therefore must do without the lands or submit to the unreasonable exactions of 
profiteering owners, since the delay incident to their acquisition by coudem> 
nation would preclude this method If the lands are to be available for the- 
requirements of the existing emergency. 

II. AS TO PERSONAL PBOPEBTY. 

The only statute which authorizes the requisitioning of personal property la 
the act of August 10, 1917 (40 Stat., 279), commonly known as the food, feed, 
and fuel act. Section 10 of that act broadly authorizes the requisitioning of 
foods, feeds, fuels, and other supplies necessary to the support of the Army, or 
the maintenance of the Navy, or any other public u.se connected with the com- 
mon defense, and to requisition or otherwise provide storage facilities for such 
supplies, etc. This provision is contained in the food, feed, and fuel act and 
primarily contemplates supplies of the character therein defined as "neces- 
saries," namely, "foods, feeds, fuel, Including fuel oil and natural gas, fer- 
tilizer and fertilizer ingredients, tools, utensils. Implements, machinery, and 
equipment required for the actual pro<luction of foods, feeds, and fuel." The 
language of section 10, however, is susceptible of a broader meaning and may 
be construed as including any sort of supplies requlretl for public use in con- 
nection with the common defense. While the question is not free from doubt* 
It has been so construed in practice. It may be further observecl that section 
120 of the national defense act of June 3, 1916 (39 Stat., 213), provides for a 
method of securing the manufacture of supplies by compulsory orders, giving 
the Government precedence over private orders without regard to the date of 
placing of the same. The combination of these two statutes appears to meet 
the requirements as to personal property ; but, as explained above, the existing 
legislation is entirely inadequate as to real property. 

Mr. Gard. Have you a copy of the bill, of 11186? Would you 
kindly go over it with me a minute? 

Col. Call. Yes, sir. Col. Gilbert is more familiar with the bill 
than I am. 

Mr. Gard. Either or both of you, we would be glad for you to 
suggest on the bill as we go along. The bill seems to provide for 
means for acquiring real estate or personal property or fixed prop- 
erty during the present war emergency. That is the limitation of it^ 
isn't it? 

Col. Gilbert. That is correct. 

Mr. Gard. " The President is hereby authorized, either directly or 
through such executive department or agency as he may designate, to 
take over for and on behalf of the United States from thne to time 
during the present war the possession and use or ownership of any 
and all personal property and such use of or such right, title, and 
interest in and to any and all real property, or any part or portion 
thereof as in his opinion is necessary for the national security and 
defense or the conduct of the Government." That means you can take 
over for use or ownership any personal property or title to any real 
estate that the President or any executive department he may desig- 
nate may think it necessary for the national security? 

Col. Gilbert. It rather enlarges the power of the Executive than 
gives power to the executive department. 

Mr. Gard. It seems to me to give to the department the same power 
as it does to the President. 

Col. Gilbert. That he may operate through the executive depart- 
ment by calling upon that department or those departments to act 
in the premises. 

Mr. Gard. Your second provision is that real estate shall be ac- 
quired through proclamation describing such real property and 
setting forth whether the United States takes the title in fee or a 
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leeser estate, and when it makes the proclamation the property then 
becomes the property of the United States and you may immediately 
enter into possession thereof. 

Col. Call. That method was authorized for the acquisition of 
Aberdeen Proving Grounds over here in Maryland. 

Mr. Whaley. What is the meaning of the expression "or tem- 
porary use thereof," after lesser estate? 

Col. Call. It is to cover all possible uses of real estate. 

Mr. Whaley. Just a blanket provision? 

Col. Gilbert. Yes, sir. Lesser would cover rentals. 

Mr. Whaley. Lesser estate would cover temporary use, even 
rentals, wouldn't it? 

Col. Gilbert. Yes, sir. 

Mr. Voi-JStead. In my State no estate could be taken less than 
leasehold. 

Mr. Gard. The present law I suspect — I haven't examined it — ^I 
suspect it is that the existing law should permit the condemnatioa 
of Drivate propertv for public use through the courts. 

Col. Gilbert. Tiiat law is very limited, and that is the trouble the 
Government is finding. That is one of the reasons for presenting 
this bill. 

Mr. Gard. What are the limitations in that that you think are in- 
sufficient to allow the Government to go ahead? 

Col. Gilbert. Generally speaking, this involves real estate. Th& 
Government has the power only to take real estate for fortifications- 
and coast defenses in connection with that, barracks and quarters — 
I am speaking now of the War Department and the Army — and real 
estate needea for rivers and harbors improvement for which pro- 
vision has been made by law, and condemnation of such real estate 
has been authorized by Congress for public use. Then there is this 
act of July 2, 1917, as has been recently amended. It is not yet in 
published form. This allows the taking of real estate for construc- 
tion, location or use for coast defense — I believe the amendment was 
added to cover nitrate plants and electric power needed in connection 
therewith. 

Mr. Whaley. Haven't you got here for storage plants and em- 
barkation plants, also remount stations? 

Col. Gilbert. I was only speaking of the fee. 

Mr. Whaley. By requisition — that is what I speak of. 

Col. Gilbert. Not unless you had some special act. There is this 
food, feed, and fuel act, which allows you to take temporary use 
and lease for storage of whatever you may take under that act — 
food, feed, and fuel. 

Mr. Whaley. No; it must come under the urgent-deficiency bilL 
You take, down in my State, 2,000 acres for a remount station, storage 
facilities, and embarkation; they took that recently. 

Col. Call. They took that under the terms of the food, feed, and 
fuel act. The terms of that section seem to be more general than any 
other section — ^^ or any supplies necessary for the national defense.**^ 
It was necessary to construe it to include 

Mr. WHALEr. That falls under the Agricultural Department, not 
the War Department. 

Col. Call. Yes. ^ . 
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8 AOQUISITiON BY UNITED STATES OF PRIVATE PROPERTY. 

Mr. Volstead. I want to ask you a question with reference to the 
phrase " or the conduct of the Government," at the end of the second 
section. If it is taken for the national security and defense, it seems 
to me what you want is in aid of the Navy and Army; that would 
be the conduct of the war. It says, " or conduct of the Government.'' 
Anything — deepening a river, or putting up a post office, or something 
like that — you could take it under this. It ought to be a war power. 

Mr. Gard. Have you any explanation you w^ant to give as to sec- 
tion 2, that provides for the issuance of a proclamation describing 
the property? Does it provide for service of that proclamation on 
aiivone ? 

Mr. Gilbert. No; it is just to be merely a proclamation. The 
proclamation itself would operate to transfer the title. 

Mr. Gard. How is the person who owns the property to be advised 
of the proclamation? Suppose I own a piece of property, say, in 
West Virginia, and the Government, through some executive agency, 
determined that it was necessary for the national security and de- 
fense, and thereupon they issued a proclamation saying they wanted 
the property. Am I to be advised of that in any way ? 

Col. Gilbert. Just like any other proclamation that is issued. 

Mr. Volstead. You have got to take notice of it. 

Mr. Gard. I was wondering if you intended to provide for any 
notice of it ? 

Col. Gilbert. We do not intend for the act to provide for specific 
notice. 

Mr. Whaley. I notice* you haven't got any time in there. 

Col. Gilbert. We expect it to act like that — ^instantly. 

Mr. Whaley. They could take over any of those apartment houses 
here and turn us all out to-day. That is a little strong, isn't it ? 

Col. Gilbert. I don't think so. 

Mr. Whaley. Under this thing they could notify you to get out 
of any one of these apartment houses here to-morrow and the Army 
walk in, throw your stuflF out in the street. They are not going to do 
it, but under this thing they could do it. Suppose they go into a city, 
for instance, not expecting them in there, and would say, " We take 
all these houses under this proclamation," without any notice. That 
is unreasonable. 

Col. Gilbert. I will say with respect to that, in drawing the act 
it was drawn that way intentionally and after considerable thought. 
It ofttimes is necessary that the Government shall have a thinff 
quick, at this time, as it is necessary that it shall have it at all, ana 
to impede it at all is to lessen its erficiency, and one of the objects of 
this bill was to provide a quick method of acquiring such property a& 
was necessary to have. 

Mr. Gard.* This third section states that notice shall be given 
ivhere personal property is intended to be acquired by written requi- 
fiition, notice served upon the owner or owners thereof — line 21. 

Col. Gilbert. Yes. 

Mr. Gard. There is no such notice called for in section 2; I was 
just calling your attention to that, whether it is advisable to do it 
or not. 

Col. Call. It was because section 2 was by proclamation and thig 
is by requisition. ^ I 
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ACQUISITION BY UNITED STATES OF PRIVATE PROPEETY. 9 

Mr. WHAiiEY. It says : 

Immediately mwii such proimilgutioii of kUcIi proclamation such title to or 
Interest in or use of real estate as is described auci deflne<l by said proclamation 
shall vest in and become tlie property of the United States, and It may immedi- 
ately enter Into the possession thereof. 

Mr. Gard. Provided the executive department makes the procla- 
mation. Sav they make a proclamation saying the property at 1452 
F Street — if there is such a number — is nece&sary for national secur- 
ity and defense. 

Col. Gilbert. I think not. I think, generally speaking, a procla- 
tnation is regarded as something for the President to issue. 

Mr. Gard. It don't say so. 

Col. Gilbert. The President took over the railroads, for example, 
in obedience to law. and he recited he did it through the War 
Department. 

Mr. Whaley. The law provided he did it through the War 
Department. 

Mr. Gard. When you get down to the individual cases like a piece 
of real estate the President wouldn't issue a proclamation at the 
time, he would delegate that to some executive head. That would 
be the danger of it I would see. Some executive head might run 
rampant over taking a man's property for unnecessary purposes. I 
can see that some law of this kind is necessaiy. You have got to 
recognize the discretion of some one. Maj. Neely has suggested that 
so far as he has read there is nothing in the law about any appeal. 

Mr. Whalby. That isn't necessary. But I do think it ought to 
have some notice when a person's property is going to be taken over. 
It is all right to say he can't have a hearing, that that property shall 
be taken, but I think it is going a little strong to issue a proclama- 
tion that you will take his property over to-day — you will take it 
over this afternoon or to-morroAv morning. Provide 10 days before 
the promulgation of this notice. You may disrupt his own business, 
whereas if he has got an opportunity to make other arrangements 
he may preserve his business. 

Mr. Gard. Section 5 provides for payment of a compensation and 
provides the value of the property is to be determined by an 
appraiser appointed by the President or head of the executive 
department, and if he doesn't accept that valuation he shall be paid 
75 per cent of the appraisal and be entitled to sue the I'^nited States 
to recover such further sum as to make up the amount of such 
compensation therefor. 

Mr. Whalkv. That is different from the other requisition. The 
act providing for the requisition down here at Queenstown, provided 
for the appraisement and payment of 75 per cent of that if they 
didn't want it. 

Mr. Gard. That is what I was going to suggest, to provide for one 
appraiser to be appointed by the President, one by the executive 
department, and one by the property owner. 

Col. Gn.BERT. I think it is necessary for swift action that the 
President shall appoint the appraiser, that there shall be nothing 
to delay this action, that there is ample and full protection by and 
through the provisions of section 5. If the amount of the appraisal 
is not satisfactory he does not have to accept it. He will receive 
75 per cent of that appraisal in cash and then he may sue for the 
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balance that would make up the difference between actual value, if 
he was able to prove it, and the amount of the appraisal. That is a 
method that has received the approval of Congress in two or three 
differents act^s that have already been passed. 

Mr. Whaley. Would the Government appoint all the appraisers f 

Col. Gilbert. Yes; ordinarily it would have been the President- 
such amount as the President determines. In two or three acts it is 
used that way, nothing more definite, assuming, of course, that the 
President would act through some one else in making the dotermi- 
naticm. There is one act, section 120 of the national-defense art, 
which is so indefinite that there is no method whatever defined id 
determining the values. There is only a provision that the party 
shall have just compensation. 

Mr. Whaley. That throws him into court ? 

Col. Gilbert. Well, there is a provision in there about the President 
paying for it. 

Mr. Volstead. Haven't they got a provision in there that if he 
isn't satisfied with that suit may be brought? 

Co. Gilbert. Not in the national-defense act. 

Mr. Volstead. You can sue the United States Government under 
express authority. 

Mr. Whaley. Going back to line 10, section 2, do ^ou think the 
(Jovernment could possibly suffer by amending the section by writing 
in at the beginning of line 10, section 2, "At the time fixed by saia 
proclamation, which shall be at least twenty-four hours after the 
pi-omulgation thereof, such title," etc. ? In other words, it would give 
the occupant 24 houi*s. Take my own case; if I had a sick child in 
my house and some fellow comes along and says get out to-day, it 
would be a very embarrassing case for a man. 

Mr. Volstead. A man wouldn't want to be a trespasser on the 
(yovernment's property. 

Mr. Whaley. ()f course these gentlemen wouldn't do it ; but some 
of them get puffed up over their authority, and I don't think some of 
them would hesitate to put a man's sick wife and child outdoors if 
they had authority to do it. 

Col. Gilbert. That would be all right. Sure. If a longer length 
of time I would hate to see it put in there. 

Mr. Gard. If it was to be any time, it should be longer than 24 
houi^ I think. It should either be in the discretion of the honest 
officer or some statutory limitation. 

Mr. Volstead. Of course in a time of war like this the time ought 
not to be of such great importance that a few days would amount 
to anything. 

Col. Gilbert. That is simply the time fixed in the proclamation. 

Mr. Whaley. That would be all right. Let the President fix the 
time in the proclamation. 

Mr. Xeelet. The President won't have anything to do with this. 

Mr. Whaley. Hp would have something to do with it after the 
first drastic action. 

Mr. Volstead. He would have to issue a proclanuvtion. He 
wouldn't want to put any 24 hours cm there unless there was some 
necessity for it. 

Mr. Whaley. After the time stated in the proclamatio 
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Mr. Neeuet. Or at such future time as may be stated in the proc- 
lamation. 

Col. (jiLBERT. And upon the date named in such proclamation 
Midi title to be, etc. 

Mr. Voi*sTH\n*. I would rather put it as to the possi»ssion instead 
of' title. 

C^ol. (liiJJEirr. You put in down here and instead of saying '" may 
immediately enter into possession thereof-' you want it "at the 
date fixe<l in such proclamation"? 

Mr. (jard. What is this in section 10. What is the suspension of 
section 355 — I haven't the statute before me. 

Col. Call. That statute requires two things — tliat the title be ap- 
proved by the Attorney General and jurisdiction over such lands 
ceded by the State. It suspends two requirements, one is the ap- 
proval of title by the Attornev General, and the other is cession of 
Jurisdiction by the State in wliicli the lands lie. That section pro- 
libits the expenditure of any public money acquired for the use 
of the I'^nited States until the Attorney General has nroved the title 
and the State has consented to the purchase ; that is, has ceded juris- 
diction. 

Mr. Gard. This bill retains the approval of the Attorney General. 

Col. Call. The title would be taken over by proclamation itself. 

Mr. Gard. The monej' wouldn't be paid until it is approved. 

Col. Gilbert. Yes. 

Mr. Volstead. You have got to know that he has got title when 
he pays the money. 

Col. Gilbert. The rule is that the mone^ is onlv to be paid upon 
the Attorney General's approval of the title, and so it would sus- 
pend it so far. 

Mr. Whalet. All you do in that case is to waive that requirement 
of the State to ceding jurisdiction. 

Mr. Garo. What provision is there in this bill for the protection 
of the holder of a mortgage on some real estate ? Suppose I hold a 
first mortgage on .some real estate here in Washington and the Gov- 
ernment comes in and takes the fee title. 

Col. Gilbert. That is covered by section .5. 

Mr. VoL-STi-iAD. It makes the mortgage due, practically, whether it 
IS due or not. 

Col. Gilbert. Where it can not be safely [)aid, then it goes on and 
makes provision about paying it into court. 

Mr. Gard. Is it intended to have this law opeiate beytmd the con- 
tinental limits of the United States so as to include the territorial 
United States? 

Col. Gilbert. Well, as drawn it would operate coe.\tensively with 
the territorial jurisdiction of the United States. 

Col. Call. The question arose the other day about leaseholds' in- 
terests for storage purposes in Hawaii. It wouldn't operate in the 
Philippines. 

Mr. Gard. It should be made that way, I should sa^, if there is any 
necessity for it, and as a safeguard I should say that it should include 
the Philippines and Panama Canal and such other things as is held 
to be necessary. 
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Mr. Whaley. Is there anything in it to protect a man where you 
don't fix price by the President, but would buy it outright to protect 
the mortgagee ? 

Col. Gilbert. No ; if you were buying it outright, you wouldn't be 
buying it under this act. 

Mr. WiiALEY. I know, if you were buying it outright. Suppose you 
have a case where you don't have to fix the price oy the President, 
they accept the price that has been fixed, the money may be paid to 
the owner. There may be a mortgage in there. Where is he pro- 
tected — the holder of the mortgage! 

Col. Gilbert. The Government must protect itself against the mort- 
gagee in that case, because the Government is given the option when 
there is any question whatever about title to pay the money into 
court instead of paying it over to the supposed owner. 

Mr. Whaley. I was just thinking maybe that is the reason that 
provision of the Attorney General was put in there. I don't know. 
You have got it provided for where the 75 per cent is to be paid, but 
haven't got it provided for in the other case. 

Col. Call. You couldn't pay the money without an abstract of in- 
sured title. 

Col. Gilbert. I havo. not called your attention to several matters 
that we regard down there as the necessities for the bill. 

Mr. Gard. You better state that. 

Col. Gilbert. I am not sure hut that all you gentlemen can see this 
matter as I do. and as those of us do who are having to deal with it. 
I mentioned, and Col. Call has mentioned, the legislation under 
which we are proceeding to get real prop^rty. I think it might be 
proper to call your nttention more fully to the situation with refer- 
ence to the acquisition of personal property. There are possibly two 
acts under which the Government may take personal property even 
for war purposes. One is section 120 of the national-defense act. 
It may place orders with manufacturing concerns and only from 
them, and demand preference on those orders. Aside from that the 
only means the (lovernment has for acquiring personal property is 
under provision of section 10 of the food, feerl, and fuel act. Col. 
Call has called your attention to the fact that that is quite limited. 
It covers, food, feed, and fuel, hut it also uses the expression "and 
other things ne(»ded '' — I foi'get the exact language, for the uses of 
the Anuv and the Navy. Yon readily see by that langimge there is 
growing up a very positive and perhaps .successful contention that 
the word "other"' has got to he construed as meaning of like charac- 
ter with food. feed, and fuel, and therefore you see what a limited 
field the Government is put in when it desires to requisition any per- 
sonal j)roperty. 

Mr. Vousteao. Of course you have got another, you can take ships? 

Col. Gilbert. Ye^: we can take ships. T was thinking of things 
on land. 

Mr, Volstead. I suppose that is personal property. 

Col. Gilbert. Yes: it is personal property, that is true, hut T was 
>s])eaking of something more strictly movable than that. 

You can readily imagine that the War Department is in need of 
using requisitions for a great many different kinds of personal prop- 
erty and it is operating to-day under that very limited ^lipiwiMid 
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it is having to scheme and connive and forge a reason out some way 
that it can make progress, do the things that are absohitely necessary 
to do, and yet keep within the hiw and the limitati(m hiid down by 
that section of the statute. 

Without going largely into details that indicates the extent of the 
situation under which the (iovernment is laboring for having soihe 
kind of an instrument whereby it may proceed with some ease and 
Qome dispatch and some feeling of certainty for the aoquisiticm of. 
pe1*sonal property. 

As to the uses of real property that is a field ih which the Govern- 
iHOTt is very much hampei'ed. It has no means of acquiring tempo- 
niry use of real property except under the act of July 2, 19lT, which 
was recently amended and which is very much circumscribed and 
under the provisions of section 10 of the food, feed, and fuel «^ct 
which gives it the right to requisition real estate for storage of the 
things it may take under that act, namely, food, feed, and fuel, so 
when it jgets outside of the ratige of storage facilities it can only take- 
the temporary Use of the thingls covered in the act of July 2, 1917, 
and that is for fortification, coast defenses^ military training camps,' 
nitrate plants, and, I think, electric plants to be used in operation 
tliefewith. 

So you see the Government to-day if it wants to rent a building it 
has ^bt to rely upon private contract. As an instance at hand the 
Medical Department is sorely in need to-day of a hospital in certaijn 
sections. It can not get it under any law tliat exists, and unless this 
law be passed if it ever gets this hospital it will have to get a special 
act of Congress in order to enable it to do sa 

,' Take the (question of storage for automobiles, for example. The 
Government in its war operation has much need of automobile stor-. 
age. How are we going to furnish it. I know of no way^ under the 
existing law^ So it appears really that the Government is in worse 
position with respect to acquisition of personal property and with je- 
spect to acquisition of temporary use of real estate than anything 
else because those are the things that it most frequently wants to 
acquire. Where it wants to acquire real estate the conditions don't 
happen there as frequently, but the means that are at its disposal — 
I may add that this act has endeavored and, if passed, would har- 
monize the procedure to be followed in all cases. 

There is much diversity of proceedings provided for under the 
present law as going through the old method of condemnation ; then 
where the 75 per cent clause is put in, 75 per cent of the appraised 
value being paid and sue for the balance. In some cases Congress 
has providea that that suit may be brought in the district court 
where the value does not exceed $10,000, and if the valuation exceeds 
$10,000 it may be brought in the United States Court of Claims. In 
other cases it Is provided that it must be brought in the United States 
Court of Claims regardless of the amount. If those were followed 
you would have to follow the method of procedure, but, as I say, I 
think this bill would hannonize it all because procedure would be 
under this bill and there w^ould be a uniform method. 

Mr. Whaley. Under the reading of this bill as regards personal 
property it would be construed as a price-fixing measure. 

Col. Gilbert. Yes; the Government would primarily fix the price. 
Secondarily, the courts would fix the price. GooqIp 
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Mr. Volstead. Let me ask you. It is an additional act; that is, it 
is an act in addition to the existing act. Of course it is broad 
enough to cover anything, but suppose here is a piece of property 
you are taking for any specific purpose for which there is now a 
specific law. Will you take it under this act or would you have to 
take it under the existing statute? 

Col. Gii-bert. The section to which you refer was placed in this 
act for the purpose of making it possible to take under this act 
instead of some previous provision of law. It was intended to be 
sufficiently broad in its scope to cover that. 

Mr. Volstead. It is a question in my mind whether it does. I am 
just reading it over hastily. 

Col. Gilbert. Which section is that? 

Mr. Volstead. Six. Would this supersede, for instance, the pro- 
vision under which the railroads have been taken over? 

Col. Gilbert. Wouldn't this clause cover the thing you mentioned, 
^ and any appropriations heretofore or hereafter made that are avail- 
able for the procuring or purchase of real or personal property may 
likewise be used in making payment for such property when acquired 
under the provisions of this act '*? 

Mr. Volstead. I don't think that would change it. We could at 
least modify it. 

Col. Gilbert. It is very desirable that the language shall be broad' 
enough to cover that purpose, and it was my intention to cover it 

Mr. Volstead. Broad enough so we might proceed under this act 
and disregard the other act, out this is not intended to repeal the 
other act in any way, but simply to add an additional power? 

Col. Gn^ERT. That is all. That is the exact intention of the 
section. 

(This concluded the hearing on H. R. 11186.) 
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TO PROTECT CITIZENS OF THE UNITED STATES AGAINST 
LYNCHING IN DEFAULT OF PROTECTION BY THE STATES. 



Serial 66. 



COMMirrEE ON THE JuDICIARY, 

House op Representatives, 

Thursday J June ff, 191S. 
The Chairman. There are present two gentlemen from the Wnr 
College who have been invited by Mr. Dyer to discuss a bill which ho 
introduced. 

Mr. Dyer. Mr. Chairman, there are two gentlemen here, Maj, 
Spingam and Capt. Hornblower, and they desire to present some 
facts in regard to this proposed legislation to protect citizens of the 
United States against lynching, etc. 

STATEMENTS OF UAJ. J. E. SPINGARN, tJNITED STATES IN7ANTBY, 
E. C, MIIITAET INTELLIGENCE BEANCH, EXECUTIVE DIVI- 
SION, GENEBAL STAFF, AND CAPT. GEOEGE S. HOENBLOWEB, 
tJNITED STATES NATIONAL ABMY, HILITABY INTELLIGENCE 
BRANCH, GENEBAL STAFF. 

The Chairman. Major, we will be glad to hear you. 

Maj. Spingarn. Mr. Chainnan and gentlemen of the committee, 
the attention of the Military Intelligence Branch was called to Repre- 
sentative Dyer's bill, H. R. 11279, by reason of the fact that our 
branch has evidence of a great deal of bitterness amonc the colored 
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4 TO PBOTECT CITIZENS AGAINST LYNCHING. 

people as a result of lynching, and, as a part of the military states- 
manship of the General Staff, it was thought necessary that some kind 
of counter offensive should be started against this disaffection by 
having some such bill passed. There is no question, so far as ^e are 
concerned, of the disloyalty of the colored people, but there is an 
unusual amount of bitterness which is spread by some 200 colored 
newspapers, most of which are absolutely unknown to ^ the white 
people of the country ; but these newspapers are read not <5nly by col- 
ored civilians, but also in the Army camps by the colored soldiers, 
and the colored soldiers have more time to read now thai! they ever 
had before. This bitterness is also spread from mouth to mouth. 

Mr. Whaley. Where is this disaffection, or where do you find it 
mostly ? 

Ma]. Spingarn. It is virtually everywhere. I was going to read 
a number of reports from all over the country, but Kepresentative 
Dyer tells me that you can only give me 10 minutes. 

Mr. Igoe. I suggest that we have an executive session if the major 
is going to disclose some secret facts in the possession of the military 
authorities. 

Mr. Gard. Do you want to have this an executive session ? 

Maj. Spingarn. This infonnation may be so worded that there 
will be nothing about it that need be kept private. 

Mr. Walker. Have you gone into the constitutionality of this 
proposition? 

Maj. Spingarn. Capt. Homblower, of the Military Intelligence 
Branch, has done that, and if you will give him the time he will dis- 
cuss that thoroughly. Now, as I said, we believe that the way to 
counteract this bitterness is not by suppressing newspapers, but by a 
counter offensive which would strike at the cause of the disaffection, 
and so our attention was attracted to the Dyer bill. We found, how- 
ever, that the Dyer bill was based on the fourteenth amendment of 
the Constitution, or, in other words, that it was not a war measure, 
and our interest in this matter is entirely military. We wish to have 
an antilynching bill passed, because lynching may be regarded as 
interfering with the success of the United States in the war. 

Mr. Keavis. Why would that interfere with the success of the war 
any more than the commission of murder by any other method? 

Maj. Spingarn. I was coming to that. Capt. Hornblower, of the 
Military Intelligence Branch, was requested to draw a bill based 
not on the controversial fourteenth amendment but on the war 
powers granted by the Constitution. We approve the principle of 
the Dyer bill, and something of that sort ought to be enacted, but we 
think that we have substituted for it something which is more avail- 
able at this time, because it is distinctly and only a w^ar measure, 
intended to accelerate the prosecution of the war, and nothing else. 
Therefore this tentative draft was made by Capt. Hornblower, which 
reads as follows : 

A BILL To punish the crime of lynching In yo far as suoh crimes tend to prevent the 
success of the United States in war. 

Be it cnartPtf by the Senate and House of Represenfativrs of the United Strrtes 
of Amcriea in Covuress assembled. That whenever the Tnlted States is at war 
whoever shall participate in any mob or riotous assemblage whereby death or 
mortal injury is intentionally caused to any man or woman employed In the 
service of the United States, oi any man liable to service in the military forces 
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of the United States under the act approved May 18, 1918, entitled "An act to 
authorise the President to increase temporarily the Military Establishment of 
the United States," or under any present or future statute of the United States 
or any person held under arrest by or as a prisoner of or in internment by the 
United States, or the wife, husband, brother, sister, father, mother, son, 
daufrhtcr, uncle, aunt, nephew, niece, or. first cousin, whether of the whole blood 
or half blood, of any person in the military or naval forces of the United States 
or liable to service therein, as aforesaid, shall be deemed Kuilty of a capital 
offense against the United States and shall upon conviction be punisheil In 
accordance with the punishment prescribed for the crime of murder under the 
I-uited States Criminal Code. 

Mr. Waijbh. May I ask you a question at this point? 

Maj. Spixgarn. Certainly. 

Mr. Walsh. Suppose, for instance, there is a colored person in the 
United States Army and in camp now, and a crowd should assemble 
and get by the guards and take that colored person out and hang him 
to a tree. Do I understand that the Government would be without 
authority to punish thoxe people at the present time? 

Maj. Spixovkx. The Government has authority to punish the 
crime that would be committed in that particular case, but sup- 
pose 

Mr. Walsh (interposing). Suppose a young man were walking up 
yesterday to register, and as he came out, after he had registered, he 
was Fcized and lynched. Would the Government be without au- 
thority to punish the people who lynched him? 

Maj. Spixgarx. I will refer that question to Capt. Hornblower. 

Capt. HoRXBLowER. I am afraid that the difficulty about that is 
that the statute which would cover that offense would not impose 
adequate punishment. 

Mr. Wai^h. Would not that be interfering with the recruiting of 
the Army? 

Capt. iloRXBLOWER. Perhaps so, but the penalty is only six months' 
imprisonment. 

Mr. Reavis. If it be true that the Government has no jurisdiction 
over an offense of that kind, then by what authority doos the War 
Department consider tho:e Loys who register as deserters if they do 
not show up in the draft? If they are not in the drafted Army 
from the time that they are registered, so as to make crimes com- 
mitted against them amenable to the Federal law, then bv what 
authority does the War Department consider them in the Military 
Establishment to the extent of considering them as deserters when 
they do not appear? 

Capt. Hornblower. My opinion is that they are not considered as 
(iesorters until they have actually been inducted into the military 
service. They are considered to bs draft evaders under a special 
provision of the selective-draft act if they fail to appear. That is 
their status from the time they are registered until they are inducted 
into the service if they fail to respond to the summons, but there is 
a clear distinction between a man's status between the time he is 
registered and the time he is inducted into the service and his status 
after he is inducted into the service. 

Mr. Reavis. If the War Department does not consider a registered 
man as a part of the Military Establishment, upon what theory of 
the Constitution would you make murder committed on him a 
Federal offense? ^ ^ ,^ oigtzed by GoOqIc 

Capt. Hornblower. On the theory ^ 
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Mr. Reavis (interposing). On the theory that he might at some 
time in the future become a part of the Military Establishment? 

Capt. HoRNBLOWER. Upon the theory that the power to raise and 
maintain armies carries with it power to punish those acts which 
interfere with the raising and maintaining of armies. It is the same 
power that you gentlemen exercised when you made it a Federal 
oifense to encourage a man not to register, and which authorizes you 
gentlemen to make it a Federal offense to murder a man who is about 
to reg'ster. 

Mr. Reavis. Let us for the moment eliminate from the discussion 
the idea of lynching him by violence. Let us suppose there is an 
affray participated in by a man who has registered and another citi- 
zen of the Republic, and the man who registered is killed. Do you 
think that under the Constitution you could make that act punish- 
able under the laws of the Federal Governm?nt? 

Capt. HoRjj BLOWER. If it was in time of war, then, as a part of the 
war powers conferred by the Constitution, I think it could be, just 
as I think it was constitutional for you gentlemen to provide those 
other measures under the war power. 

Mr. Reavis. I will bo very much interested in hearing your ar- 
gument on that proposition. 

Capt. Horxblower. I had better wait until Maj. Spingarn com- 
pletes his statement. 

Mr. Thomas. Who drew that substitute bill? 

Maj. Spingarn. Capt. Hornblower, of the Military Intelligence 
Branch. 

Mr. Thomas. Is he a lawyer? 

Maj. Spingarn. Yes, sir: or he was once. 

The purpose rf this bill is, first, to defend soldiers. Obviously, 
any man who kills a soldier is interfering with the pro^,ecution of 
the war. In the second place, its purpo-e is to defend the notential 
soldifT. Every man who in any wav interferes with or reduces the 
possible military personnel or materiel of the Nation is in some 
measure interfering with the prorecution of the wnr. In the third 
place, the purpose of the bill is to protect the families of soldiers. or 
potential soldiers. The reason fcr that is plain: The Government 
has accepted the principle that a soldier can not fight properly or 
efficiently if he is worrying about the condition of his familv at 
home. The Government has proved its accept^rce of that princi- 
ple by the enactment of the war-risk insurance bill and other meas- 
ures, wherebv the soldier is required to allot a c^rtnin nart of his 
pay to his familv, and wherobv the Government it-elf allots certain 
sums of n'onev in addition to the fpmily of tbe soldier, and whoreby 
th?^ Government doos evervthirp in its power to see that the depend- 
ents of the soldiers shall bo taken care of. In the sa^^e wav. and 
according, to the same principle, the Government should protect the 
familios of soldiers and potenti'^l soldiers in order that the soldier 
hims-^lf sbrll not be worried about his people at home, but shall 
be able to give hi« whole atttention to the war. 

Mr. Thomas. Do vou think that a soldier, or a notontinl sHdier, 
as vou call him, if he himself obeys the laws, is in any danger of 
be^pcr Ivrched anywbere? 

Maj. .^piNOARX. His familv mav be Ivnched wlyjlgjj^ ^^0S^lc 

Mr! Thomas. If they obey the laws? '^ "^^ ^ o 
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Mr. Spinoabn. I am not able to sift all the evidence in the 3,000 
cases of lynching that have occurred since 1885, but, in many cases, 
at least, I think that some of the men lynched have not disobeyed 
the law, 

Mr. Dyer. At any rate, a man who is lynched is certainly not pun- 
ished according to law. 

Maj. Spingarn. Exactly. 

Mr. Dyer. There is no law that I have ever heard of that author- 
izes lynching in this country, no matter what a man does or does 
not do. 

Mr. TiroMAS. In many cases it should be done. I think that a man 
who is guilty of rape should be lynched. 

Mr. Reavis. The bill proposed by you would punish imder Federal 
law the murder of one who happens to be the cousin of a man who 
might at some time in the future be a soldier, would it not? 

Maj. Spingarn. That is very true. 

Mr. Eeavis. Do you think that could be done under the Constitu- 
tion of the United States? 

Maj. Spingarn. Yes, sir; under the war powers granted by the 
Constitution. 

Mr. Dyer. I will Fay to the gentlenian from Kentucky that the rec- 
ords, the undisputed records, of lynchings during the last 10, 15, or 
20 years show that in not 10 per cent of the lynchings was there even 
anv charge of rape, so that that argument does not hold very good. 

Maj. Spingarn. We have no desire to raise the controversial ques- 
tion of lynching in the past. Our whole purpose is to make the 
prosecution of the war more effective by stopping something which 
will interfere with the prosecution of the war or with the peace of 
mind of those engaged in the prosecution of the war. The Govern- 
ment's attempts throughout to protect the soldiers asrainst such wor- 
ries have been continuous, and not only is the principle just, but 
since the Federal Government — and not the State government — takes 
the soldier away and, in so far as he is taken away, withdraws that 
man's protection from his family, we believe it is the Federal Gov- 
ernment's duty to provide for the protection which that man, in his 
absence, can not give to his family. That is the justification for in- 
cluding" the familv. 

Mr. TfTOMAS. Has that bill ever been submitted to the President? 

M?ij. S'piNOARN. No: it has not. 

Mr. Walsh. Has this unrest, which you say has been arou'^ed, re- 
sulted in any cases of insubordination on the part of thes'^ soldiers? 

Maj. Spinoapn. There have been a few cases of insubordination on 
the part of Foldiors. but I Pin particularly interested in the effect of 
th^ di^nffection outside of the Armv. 

Mr. \V.»iJ?Ti. What is the need, then, if it is simply to protect the 
family of the -soldier, to provide for all the^e various relations? 
Why not make it the wives, children, or dependents? What is the 
need of putting in the uncle, the aunt, the cousin, the nephew, and 
nieco ? 

Maj. Spingarn. Your suggestion is a verv good one. What we are 
after is the principle of protectirg the soldiers. 

Mr. Morgan. Has the War Department any evidence, since the 
bofyinr.i'^ff of the war, that there has been any increase in>the number 
of lynchings ? digitized by V^OOg . 
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Maj. Spingarn. I have reason to believe 212 lynchings of colored 
people have taken place since this country declared war against 
Germjny. 

Mr. Morgan. Does the evidence show, since these colored men have 
been taken in as soldiers in the National Army or bv enlistment, that 
these lynchings have been caused by prejudice and because they have 
become soldiers, or anything of that kind ? 

Maj. Spingarn. I should say that it does. I will read one expres- 
sion. 

Mr. Morgan. These 212 lynchings have not been of soldiers? 

Maj. Spingarn. No; the lynchings of civilians. 

The Chairman. Mr. Morgan asked whether those lynchings had 
taken place because the men had become soldiers or whether the 
present lynchings had anything to do with the Government at all ? 

Maj. Spingarn. No; the lynchings had nothing to do with the 
fact that the men were to become soldiers. 

Mr. Morgan. I wanted to ascertain whether the fact that the col- 
ored people were becoming soldiers had increased the number of 
lynchings. 

Maj. Spingarn. I can not express any definite opinion on that 
subject. I would like, however, to read a quotation 

Mr. Thomas (interposing). Before you read that I would like to 
ask Cnpt. Hornblower a question. Captain, I imderstand you drew 
this bill? 

Capt. Hornblower. Yes, sir. 

Mr. Thomas. You claim it to be constitutional ? 

Capt. Hornblower. I think it is; yes. 

Mr. Thomas. I do not wish to ask an impertinent question at all, 
but I would like to know your age and how long you have practiced 
law? 

Capt. Hornblower. For lOJ years. 

Ml . Steele. Have you prepared a brief on this question ? 

Capt. Hornblower. No; I prepared this draft very hastily and in 
connection with a great deal of other work. 

Mr. Dyer. Let me state, for the benefit of Mr. Steele and the 
other members of the committee, that it was not expected at this 
time to have a hearing upon this bill nor upon the constitutionality 
of it. I will be fully prepared, as soon as the opportunity is pre- 
sented later on, to present the legal aspect through lawyers of ability 
and who have studied this thoroughly. These gentlemen are here 
simply for the purpose of presenting the importance of some bill 
along this line as a war measure, but not in regard to any special 
bill. 

Maj. Spingarn. Let me say that I am not a lawyer. 

Mr. Dyer. They are presenting it as a war measure. 

Mr. looE. I suggested a few moments ago that periiaps an execu- 
tive session would be better. The reason for that was that I wanted 
to find out whether this matter had been discussed particularly at 
the War College. Is this the individual interest of yourself and 
Capt. Hornblower, or is it a matter that has been taken up officially 
there and is it a matter which the officials at the War College feel 
should be brought to the attention of this committee? Has that 
been discussed? 

Maj. Spingarn. I am not authorized to say what takes place inside 
of the military intelligence branch. ^ 
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Mr. looE. The reason I asked for an executive session was be- 
cause it is a matter of very great importance to me personally if the 
officials there feel that some legislation of this kind is necessary; 
and, if that is so, I think the committee is entitled to have the views 
of the officials at the War College. 

Mr. Steele. You could state whether or not this bill has the 
sanction of the War College. 

Maj. Spingarn. My presence here has the sanction of the Military 
Intelligence Branch of the General Staflf. 

Mr. Steele. And you are speaking for that branch ? 

Maj. Spingarn. For that branch; yes, sir. i 

The Chairman. Who composes that branch? 

Maj. Spingarn. All officers engaged in military-intelligence work. 

The Chairman. Who is the head of it? 

Maj. Spingarn. Col. Van Deman was the head until a few days 
ago, and he has been succeeded by Col. Churchill. 

The Chairman. How many men are engaged in this service, if 
you know? 

Maj. Spingarn. In the intelligence service? 

The Chairman. Yes. 

Maj. Spingarn. I should say about 130. 

Capt. HoRNBLOwER. I do not know how many men are in the serv- 
ice throughout the country generally, but we have about 140 officers 
in Washington connected with this branch. 

The Chairman. Do you mean to say that these officers have gotten 
together and passed upon this matter? 

Capt. HoRNBLowER. No, sir; that is never the way a thing works 
in the Army. Maj. Spingarn, who had been in command of a bat- 
talion of infantry at one of these cantonments, and who had to 
undergo a surgical operation and therefore was transferred to this 
branch, was ordered by the chief of this branch to look into this 
question of negro subversion, which is one of the subiects that falls 
within the jurisdiction of the c*hief of this branch. That is a part 
of what we call the negative intelligence work, the countering of the 
enemy's efforts. The Secretary of War directs the Chief of Staff 
to counter the enemv's secret efforts in this country; the Chief of 
Staff directs the Chief of Military Intelligence to do so and the 
Chief of Militarv Intelligence appoints his officers and orders them 
to take charge of this or that particular feature of it. He ordered 
Maj. Spingarn to take charge of this because* of the maior's sneri»\l 
qualifications for studving this subject. I'hen he approved the 
major's plans in regard to countering the enemy's propaganda on 
this subject. 

Mr. Igoe. Then you gentlemen are here officially representing the 
branch of the Army which has charge of this particular subject? 

Capt. Horn BLOWER. Yes, sir. 

Mr. Igoe. And you are speaking for that branch of the service? 

Capt. HoRNBix)WER. That is my understanding. Is not that true, 
Major? 

Maj. Spingarn. I think so. 

Mr. Morgan. It is understood that you were to come before the 
committee and present the matter bv your superiors? 

Maj. Spingarn. I have the permission of my superiOTs^tq^iippear 
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Capt. HoRNBLOwER. And I am here under Maj. Spingam's orders, 
and simply acting as his assistant. 

Mr. Thomas. Capt. Hornblower is the author of this bill. He 
seems to be a very intelligent gentleman; he has had 10^ years' 
experience in the practice of law and ought to be amply quali- 
fied, and I take it is, to discuss this question from the constitutional 
standpoint. He claims it is constitutional. At first glance I do not 
believe it is constitutional. So far as I am individually concerned I 
am willing to do anything or vote for any sort of a bill in order for 
us to win this war. That is the first thing. I think that Capt. 
Hornblower ought to file a brief di'^cussing the constitutionality of 
this question, and I would be glad if he would do so. 

Capt. Hornblower. I will be very glad to do that, sir. 

Maj. Spingarx. Capt. Hornblower will present a brief on the con- 
stitutionality of the bill at a later meeting, if you will permit him 
to do so. 

Mr. Dyer. I move, Mr. Chairman, that the brief to be presented by 
Capt. Hornblower at the request of a member of the committee, the 
gentleman from Kentucky, be printed in the hearings and in the 
proceedings. 

Mr. Gard. There is no objection to that on the part of any mem- 
bers of the committee, I a'^sume, or to anything that these gentlemen 
want to incorporate in their statements. 

Mr, Thomas. What State are you from ? 

Capt. HoRNELOWFR. Ncw York. 

Maj. Spingarn. Do you wiph me to read some of the evidence 
which I have or do you wish me to simply incorporate it in the 
record ? 

Mr. looE. Is there anvthing confidential about it ? 

Maj. Spingarn. No: it has boon expurgated so that nothing is left 
in the evidence that is confidential. 

Mr. Igoe. I suggest that the evidence be incorporated without 
reading it. 

Mr. Gard. You might read one statement, so that we will know 
Fon^ethins: about it. 

Mai. Spingarn. Here is the sort of report that has come to my 
attention : 

Mr. nii'l ^Irs. , of . state tluit their colored maids are demorali/eti 

by reports of treiitnient of nejrrm^s liere ami a])roa(l. Their friends state tlrnt 
this condition is j^eneral in tliis nelfrhl)or!iood. 

Afr. Gard. Where is that from? 

Maj. Spinoarn. I can not tell vou. 

Mr. looE. What f^o they minm? What kind of treatment? 

Mjtj. Spingarn. Well, in nH)st of those cases the apparent source 
of demoralization is the question of lvncliin.<r. 

Afr. Gard. Rut they do not Ivnch them abroad? 

Maj. Spingarn. Xo: but German n«:ents have apparentlv circu- 
lated rumors rcirardinc: the treatment of colored tr6()])s abroad. Of 
cours?. those rumors ar? absolutely false. 

Mr. T(;oE. I have h{i(l a complaint from a man in the service in 
roffnnl to the troMtmout of iio<rr(^ troo])s, the com])laiut b'^ing that 
colored iren of college education are not ijiven any opportunity what- 
ever of being assigned to colored regiments where their education 
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would fit them for certain noncommissioned ranks or better. Would 
that bs sort of ccmplaint that was mentioned in that communi- 
cation ? 

Maj. Spingarx. No. The rumors that are spread in regard to the 
treatment cf colored troops abroad are false, and they are of such a 
character that we do not care to have them spread rurther. These 
rumors have been spread throiighcut the country apparently by 
German agents, and are to the effect that our colored troops are be- 
ing treated badly abroad, but, of course, the rumors are false. Hero 
is another of our reports: 

It Is ,rei)orte(l that the nej:r(;es of this city are conshleriibly worked up over 
the recent killing: of \V. F. luul a uejiro naiLed 15., and that one or more nej^ro 
prta<.hers asked on H . on tlie occasion of his reient address in l)ehalf of the Red 
Cross, how ninch longer they wou!<l have to stand sudi treatment, declaring that 
they were sliot down in cold 1)Umh1, like do^s. 

These are simply a few of the hundreds of reports that ccme in to 
us. Here is an article published in a negro magazine. The article is 
extremely bitter, but it expresses the feeling, apparently, of a great 
many colored people about lynchings. Do you want me to read that? 

Mr. IcoE. You may proceed. 

Maj. f^riXGARN. Ihe point which this article wishes to make is 
that, whereas the 13 negroes who participated in the Houston riot 
were immediately executed, thousands of the black race have b?en 
lynched and few, if any, white men have paid the penalty for it by 
death. I am not trying to justify the stat6ment, but I am quoting 
it to explain their reason or basis for the bitter feeling of the article. 
The article in the colored paper is entitled "Thirteen," and reads as 
follows: 

They hnve gone to their deaths. Thirteen younp, stronj; men; soldiers who 
have f tm^l t for a conntry which was never wholly theirs; men born to suffer 
ridlcue. injustice, and at last det'th itself. They broke the law. Against their 
purl hment. If it was lepil. we can not protest. 15ut we can protest and we do 
pnte t aTaln.st the shameful treatment which these men and which we. their 
brothers, ieceiv<»d and our children await; and, above all. we raise our clenched 
ham's npiinst the hu^idreds of thousands of white nnirderers and scoundrels 
who have oppressed, killed, ruined, robbed, and debased their black fellow men 
ami feUow women, and yet to-day walk scot-free, unwhipped of justice, uncon- 
demnel by milions of their white fellow citizens, and unrebuked by the Fresl- 
der.t of the United States. 

We have a great many articles followii^ig that general tone. Now, 
it is ea^y to suppress magazines of that sort, but that is not g?tting 
at the cause, and it would be much easier to get at the cans? l)y enact- 
ing a statute against lynching and enforeinc: it. That is the reason 
we arc interested in it. We are interested in preserving tht^ morale 
of tlie colored peoi^le in (he prosecution of the war. 

Mr. V(L8'iF:An. Is there any State that do^s not have a law against 
lynching? Of coin^e, every .State in the Union has a law airainst 
lynching, and I Mipj^ose the penalties are ju-t as severe os tho^e pro- 
posed here. Still, at the same time, T snp])o>e it i*^' the belief that they 
could lr\ reached better by having the Federal Government go after 
them. 

IV^ij. SpixGARN. We think so. 

Mr. V(iL.sTEAD. Have you j^ome such ))rovision in your bill as Mr. 
Dyer has, making the community liable? ^ I 

Maj. Si'iNOAHN. We have no desire to takpigi^^ecwtmnpfij^tg the 
melhod bv which this should be done. What we wi^h to call to the 
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attention of the commimttee is the military necessity of some sort of 
antilynching measure. 

Mr. Morgan. Is it your theory that lynching is what develops the 
disalB^ection or dissatisfaction you have referred to among the colored 
people ? 

Maj. Spinoarn. Here is one of our reports on a colored magazine: 

Tliere nre articles therein which tend to Incite the Ne;;ro race in this section 
against tlie wliite people, and the magazine is made up mostly of articles ou 
lynching negroes In the South. This magazine is distributeil freely by the 
colored Y. M. C. A. at Gamp . 

Mr. Igoe. I suppose you take steps to suppress literature that is 
being circulated in the Army that has the e^ect of causing dissension 
in the ranks. I suppose you take some steps to eliminate any such 
thing as that. 

Maj. Spikgarn. It is a part of the work of the military intelli- 
gence branch to suppress seditious literature, or literature that de- 
stroys the morale of our soldiers or civilian population, 

Mr. Igoe. Let me ask you this question : Have you considered the 
other side of this (juestion, and that is the possible resentment on the 
part of States against a law which might interfere with the jurisdic- 
tion of the State courts in the prosecution of crimes ? 

Maj. Spingarn. Well, sir, m answer to that I should say, first, 
that it was to avoid any semblance of such action or any semblancs of 
the idea that it was directed against any section or State that the bill 
was drafted under the war powers and not under the fourteenth 
amendment. 

Mr. Igoe. I understand what you tried to do, but I was just won- 
dering whether the officers gave any consideration to the effect of an 
act of this kind upon public sentiment. 

Maj. Spingarn. In the second place, lynching is not by any means 
a sectional matter. Lynchings have occurred in the North as well as 
in the South. There have been Ivnchin^ in the States of Pennsyl- 
vania, Illinois, Indiana, and in various other Northern States. 

Capt. HoRNBLOWER. May I ask leave to prepare a brief on the bill 
modified as suggested by the gentleman who sat over here? I think 
that such a modification would meet with the approval of Maj. 
Spingarn. 

Mr. Gari), What modification was it? 

Capt. HoRNBix)WER, As modified the bill, after the clause relating 
to anv person held under arrest by or as a prisoner of or in intern- 
ment by the Unit<*d States, etc., would read as follows: 

or the dependent wife, brother, sister, fsither, mother, son, dauphter, nephew, 
or nie<»e, whether of the whole blood or half bloo<l, of any person In the mili- 
tary or naval forces of the Tnited StJ'tes or liable to service therein, as afore- 
said, shall be deemed pnilty of a capital offense — 

etc.. omitting, in other words, those relatives of the persons in the 
service who ni'ght be regarded as outside of the scope of ths protec- 
tion of the Federal (lovernment. If you gentlemen approve, I will 
confine my brief to a discussion of such a bill as that, because what 
we are after, as has been stated by Maj. Spingarn, from whom I take 
my orders in this matter, is to be able to say to a very large class or 
a iarffe number of fellow citizens who are being called into the serv- 
ice of the United States, and who now feel thnt thev do not (r^t the 
protection of the United States in matters of life or death to the peo- 
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pie that they are related to — as I said, we want to be able to say to 
them that " when Uncle Sam takes you away from your home and 
sends you away to fight, Uncle Sam will protect you." That is what 
I said to Maj. Spingarn when he asked me to draw this bill. Of 
course, he knows the situation, and my connection with it has simply 
been to make suggestions. My orders were simply to draw a bill ac- 
complishing this purpose. 

But, as 1 have said, the major purpose of this, or the necessity for 
it, arises from this existing fact, that a great class or number of 
ignorant persons, easily reached by a lying propaganda instigated by 
secret enemy agents, are getting into a mood where they say, " While 
I am fighting m France, you may grab my brother and hang him to 
a tree, and if I ask the United States GoVernnient to^ do something 
about it the Government will not take any interest in it, but will 
say that it is a matter for the States." 

Mr. Igoe. Do you think that we could go beyond thoce who are 
in the service or are liable to service in the Army ? 

Capt. HoRNBix)WER. I think so, in the same way that you are pro- 
viding in the war-risk insurance act for the families of the men you 
have called into the service. 

Mr. Igoe. But in doing that under the war-risk insurance act we 
are not interfering with the States, or taking any jurisdiction away 
from them. We have the right, of course, to provide for the men in 
the military service and their dependents out of the Treasury of the 
United States. There is no question about that. 

Capt. Horn BLOWER. But it grows out of the war powers of Con- 
gress. The only power expressly granted you by the Constitution to 
do that is under the war power. 

Mr. Igoe. There is a great distinction there between paying money 
out of the Treasury of the United States to certain classes oi people 
and this case where we would be invading the jurisdiction of the 
States themselves. 

Capt. Horn BLOWER. You gentlemen felt that it was constitutional 
to provide that the Federal Government should punish a man in a 
State who would turn to somebody on the street corner and say, 
"Don't you go in and register for military service; don't do it; it is 
a bad thing to do," You punish such a man under the Federal law. 

Mr. Igoe. That would be for interfering with the registration of 
soldiers or recruiting the Army. 

Capt. HoRNBiX)WER. Maj. Spingarn is here to testify that the 
situation which now exists may interfere with the recruiting of en- 
listed men for the service of the United States, and may seriously 
interfere with the morale of a large body of people from whom sol- 
diers will be drawn. The situation is that when a riotous assemblage 
injures one of their near relatives the Federal Government will not 
do anvthing about it. It may be an unreasonable feeling on their 
part, but the point is, as Maj. Spingarn has indicated, that feeling 
exists. 

The CiiAiR^fAN. Where do you find that this feeling most gener- 
ally obtains? 

Capt. HoRNKLOWER. Maj. Spingarn can best answer that, Mr. 
Chairman. 

Maj. Spingarn. That feeling exists all over the country. I should 
say that it was as strong in the North as it is in the S@tJK3Qle 
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The Chaurman. I think so, undoubtedly. I live in the South, 
and our colored people down there are anxious to get into the Army. 

Maj. Spikgarn. That feeling exists everywhere, in the North as 
well as in the South. One reason is that the colored people at the 
North have developed an " Intelligenzia " which gives expression to 
their reasoning or ideas. They express themselves in print to a 
greater degree than they do in the South, but we have reports indi- 
cating that that condition exists everywhere. In fact, the report 
as to the demoralization of colored maids in a certain locality was 
from the North. On the other hand, the reports about the aiffer- 
ence between the treatment accorded colorea soldiers and colored 
civilians is from the South. That was from a colored newspaper in 
the South. 

The Chairman. From what part of the South ? 

Maj. Spingarn. Well, this particular one is neither from the South 
nor the North. It is from Missouri. 

Mr. Gard. That might be characterized as " no man's land." 

Maj. Spingarn. This is from a colored newspaper: 

While a nepro man and his wife and two otlier nepfroes was ])elnj? lynched 
without trial by a jury, and another nej:ro was beinjr lynched hy a mob in 
Georgia as If he were a wild beant, Pvt«. Henry Johnson and Needhani Itoberts 
were prlviuK their Ufeblood In order that the members of the dastardly mob 
might be spared the curse of autocracy. 

That is a common argument in these colored newspapers — that is, 
that while they are fighting abroad, their relatives and dependents 
are being injured and lynched here. 

Capt. Horn BLOWER. It seems to me that there is a good deal of jus- 
tice in some of the complaiilts that these people make. They say, 
" Uncle Sam has taken us from our homes, and Uncle Sam says we 
must go to France, but when a lawless mob strings us up to a tree 
or sets fire to our houses, Uncle Sam says it is none of my business. 
I do not know anything about it and I have not anything to do with 
it." We simply want to be able, in time of war, to say to these men 
who arc going to fight in the war that Uncle Sam is going to look out 
for their dependents. 

The Chairman. But you must not forget that there would not be 
any Uncle Sam if it were not for the 48 sovereign States. 

Capt. HoRNBLOAVER. That is true, of course. 

The Chairman. That is what makes Uncle Sam. When you take 
jurisdiction away from tho.:e sovereign States you destroy Uncle Sam. 
I am in sympathy with anything that will counteract the propaganda 
you speak of, but the constitutional question is a very serious one, 
and I hope you will devote your argument to the question as to 
whether we have the right to make it a crime against the Federal 
Government for somebody to kill the kinsman of a Federal soldier 
inside of a State and away from a military reservation, 

Capt. HoRNBLOWER. I understand that I am to prepare a brief on 
that point, but as to how widespread this disaffection is I am unable 
to state, because I have not made a study of it. I have simply drafted 
a bill to accomplish the purpose that tHe major speaks of. 

The Chairman. We are very much obliged to 3'ou gentlemen for 
your attendance and testimony this morning. 

(Thereupon the committee adjourned.) 
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A BILL To punish crimes of lynching In so far as such crimes tend to prevent 
the success of the United States in war. 

Be it enacted hy the Seriate and House of Representatives of the 
United States of America in Congress assembled^ That whenever the 
United States is at war, w^ioever shall participate in any mob or riot- 
ous assemblage whereby death or mortal injury is intentionally 
caused to any man or woman employed in the service of the United 
States or to any man liable to service in the military forces of the 
United States under the act approved May eighteenth, nineteen hun- 
dred and eighteen, entitled **An act to authorize the President to 
increase temporarily the Military Establishment of the United 
States," or under any present or future statute of the United States, 
or to any person held under arrest by, or as a prisoner of, or in in- 
ternment by the United States, or to the dependent wife, brother, 
sister, father, mother, son, daughter, nephew, or niece, whether of 
the whole blood or half blood, of any person in the military or naval 
forces of the United States, shall be deemed guilty of a capital offense 
against the United States, and shall, upon conviction, be punished 
in accordance with the punishment prescribed for the crime of 
murder under the United States Criminal Code. 

BBIEF ON CONSTITTTTIONALITY OF PROPOSED STJBSTITTTTB. 

Statement. 

The annexed proposed substitute for the bill H. R. 11279, intro- 
duced by Representative Dyer, wl^s submitted to the Judiciary Com- 
mittee on Thursday, June 6, 1918, by Maj. J. E. Spingam, Infantry, 
United States Reserve Corps, at the invitation of Representative 
Gard, chairman of one of the subcommittees. The undersigned offi- 
cer, who had drafted the bill for Maj, Spingarn, being present at 
the hearing, was asked by the committee to submit a brief as to the 
constitutionality of the proposal. This brief is submitted pursuant 
to that request and with the permission of the chief of the Military 
Intelligence Branch. It is, however, to be regarded only as express- 
ing the views of the writer as a lawyer, since Questions of constitu- 
tional law are not within the purview of the Military Intelligence 
Branch. 

The proposed bill would be applicable only in time of war. At 
such times it would authorize the Federal Government to prosecute 
for the crime of lynching, in cases where the person lynched was 
either in Federal employ or liable to Federal military service or was a 
Federal prisoner or was a dependent near relative of a Federal sol- 
dier or sailor. 
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As to the lynching of a soldier or sailor the committee seemed sur- 
prised to be told that no Federal statute has been found in point. The 
part of the bill concerning the lynching of a Federal prisoner was 
not discussed at the hearing. But the mial request of tne chairman 
was: 

I hope you will devote your argument to the question as to whether we have 
the right to make It a crime against the Federal Government for somebody to 
kill the kinsman of a Federal soldier inside of a State and away from a military 
reservation. 

This brief, therefore, will be confined to a discussion of the propo- 
sition that the Constit^tion authorizes a Federal statute punishing, 
in time of war, the lynching of a potential soldier or the dependent 
relative of a soldier. 

1. The .Underlying Principles. 

Constitutional support for this bill is to be found in the clauses 
gi-anting to Congress power *' to declare war, to raise and support 
armies, to make all laws which rfiall be necessary and proper for 
carrying into execution the foregoing powers * * *" (Art. I, 
sec. 8, els. 11, 12, and 18). 

Doubtless support could also be found in the fourteenth amend- 
ment and the doctrine of the " peace of the United States," so ably 
discussed by Representative Dyer in explaining his bill (H. R. 11279) 
on May 7, when, after quoting Attorney General Gregory to the 
effect that lynching " is a deplorable thing under any circumstances, 
but at this time above all others it creates an extremely dangerous 
condition," Mr. Dyer said : 

The early theory that the United States has no police iwwer, so-caUed. or 
power to protect life or punish crimes of violence within the States, is already 
superse<le<l by Judicial decif?ion. It is now determined by the hiphest authority 
that the United States has such power when a Federal right or duty is invaded 
or Involved. The principle is neither new nor startling, though modern applica- 
tions of It have attracted attention. For example, it is now held that the 
United States, by the hnnd of its marshal, majr lawfully kill one who assaults 
a Federal Judge traveling through a State la the course of his duty, and that 
the State can not hold the marshal to account for such killing <in re Neagle, 
135 U. S., 1) ; and that the United States may punish as for murder one who 
kills a prisoner in the custody of a Federal officer within a State (Logan v. 
United States, 144 U. S., 263). The principle is that the persons so assailed 
are within the peace of the United Stat-es ; that the United States owes then 
the duty of protection ; and that the power of protection follows upon the duty. 

The Dyer bill, however, involves a large question of permanent 
public policy, with which the military can have no concern. The 
substitute bill now proposed originated from war necessities and is 
limited to war times. We prefer, therefore, t^ discuss it only as a 
measure under the war powers of Congress, 

The wide scope of these powers is ably pointed out in a report of 
the present Judiciary Committee of the House of Representatives, 
submitted by Chair-man Webb on October 2, 1917, to accompany 
H. R. 6361 (H. Rept. No. 181, 65th Cong., 1st sess.). On pages 10 
to 12 and 16 and 17: 

The committee, however, is satisfied that the Government, within the Oon- 
stitution, has all the powers granted to it which are necessary to preserve its 
existence. 
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Turning, first, to the words of the framers of the Constitution, we find the 
necessity for this brood power thus expressed by its most powerful spokesman, 
Alexander Hamilton: 

" The authorities essential to the common defense are these : To raise ai*mies ; 
to build and equip fieets; to prescribe rules for the government of both; to 
<llre<'t their operations; to provide for their support. These powers ought to 
exist without limitation, because it is impossible to foresee or define the extent 
and variety of national exigencies or the corresponding extent and variety of 
the means which niay be necessary to satisfy them. The circumstances that 
endanger the .safety of nations are infinite, and for this reason no constitutional 
shackles ran wisely be Imposed on the power to which the care of it Is com- 
mltte<l. This iwwer ought to be coextensive with a^l the possible combinations 
of such circumstances, and ought to be under the direction of the same councils 
which are apiwlnted to preside over the common defense." 

This power must be Interpreted, like all other powers under the Constitution, 
In the light of the classical principle of construction laid down In the opinion 
of Chief Justice Marshall (McCullough v. Maryland. 4 Wheat, 416) that Con- 
gress is to be allowed that discretion In relation to the powers conferred upon 
it which will enable it to perform its duties " in the manner most beneficial to 
the people,** and that the end being legitimate and within the scoi)e of the 
Constitution, "all means which are appropriate, which are plainly adapteil to 
that end. and which are not prohibited but consistent with the letter and spirit 
of the Constltulon, are consitutlonal." 

In Miller r. United States (11 Wall., 260), a case decided In 1870. Involving 
the constitutionality of the Fe<leral confiscation acts as applletl to enemy 
property found In a loyal State, the court, In answer to the suggestion that the 
power was unconstitutional, used the following language: 

" The question, therefore. Is whether tjie action of Congress was a legitimate 
exercise of the war ix)wer. The Constitution confers upon Congress expressly 
power to declare war, grant letters of marque and reprisal, and make rules 
resi^ectlng captures on land and water. Upon the exercise of these i)owei*s no 
restrictions are Imposed. Of course the power to declare war Involves the power 
to prosecute It by all means and In any manner In which war may l>e legiti- 
mately prosecuted." (11 Wall., 304.) 

So far both majority and minority agreed. 

* * * Surely the Fe<leral Congress, in the prosecution of the war, may 
not only con.scrlpt the life of the citizen, but may, under the guardeil discretion 
of the judges of the land as proposed in this mea.sure. Interfere with the 
property of the Individual to the extent that such Interference has been coun- 
tenance<1 in this act for a purpose directly relating to the conduct of the war 
and the preservation of the morale and self-respect and the jieace of mind of 
the citizen soldier whose body has been conscripted and taken from the peaceful 
walks of business life. 

Officers of the Military Intelligence Branch are in a position pe- 
culiarly adapted to appreciate the soundness of Hamilton's dictum. 
" The circumstances that endanger the safety of nations are infinite/' 
Secret machinations by German agents and subtle propaganda among 
large groups of our population have created unprecedented circum- 
stances at the present time. In the only previous war, under the Con- 
stitution, which was serious enough to call for the drafting of the 
manhood of the Nation — the War of 1861-1865 — our Federal Gov- 
ernment was opposed by honorable belligerents, who fought fairly 
and above board. Hence there was no necessity for such exercise of 
the Federal war powers as shown in several of the acts of the pre^jent 
Congress. Court decisions precisely in point are therefore not avail- 
able. But the necessity and appropriateness of laws to protect the 
soldier and his family as incident to carrying into execution the 
powers to declare war and raise and support armies were recognized 
m the stay laws of Civil War times and have been i-ecognized ever 
since in the pension laws. 

In so far as the present draft of a bill would punish the lynching 
of men eligible to military duty, its relation to the war power is 
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mathematically self-evident. In a war reco^ized as ultimately 
turning upon comparative man power the lynching of men registered 
or registerable for the United States military service necessarily 
reduces the factor of national safety. 

And in so far as the proposal covers dependent relatives, its pur- 
pose is "the preservation of the morale and self-respect and the 
peace of mind of the citizen soldier," which, as the above-quoted 
committee report implies, is a purpose " so directly relating to the 
conduct of the war " that no judge s decision is necessary to demon- 
strate its constitutionality. 

II. The Analogy of the War-Risk and Soldiers' Rights Acts. 

In its aim to discharge a moral obligation to the soldiers and assure 
their patriotic morale by protecting their dependent kinsmen, this 
bill finds full precedent in the recent war-risk insurance act (H. R. 
5723, Public, jNo. 90, 6i5th Cong., approved, Oct, 6, 1917) and the sol- 
diers' and sailors' civil-rights act (H. R. 6361, Public, Xo. 103, 65th 
Cong., approved. Mar. 8, 1918). 

^Expressions concerning the former measure, made by eminent stu- 
dents of the Constitution, are strikingly in point. Let us look at the 
reports of the House Committee on Interstate and Foreign Commerce 
made to accompany H. R. 5725. In House Report Xo. 130 of the 
Sixty-fifth Congress, first session, submitted by Mr. Rayburn on 
August 30. 1917, we find the following, at page 3 : 

Your committee thinks tills hill wise and henefloent in all its features, and 
though a radical departure in some resi>e<*ts, think it will prove a preat blessing 
to our soldiers and their families and he very satisfactory to the country. 

The first, second, and third features provide for the maintenance of the 
families of the soldiers during service ami for compensation in case of death, 
and it is believed this is effected nuich more sjitisfactorily In this bill than In 
the existing pension system and will not he so expensive in the long run. The 
elements of certainty and security aff(>rd an incentive to the soldier to go for- 
ward, confident of protection by the Government to themselves and their fami- 
lies, and go far to mitigate tlie anguish of the families themselves during the 
unhappy separation from the soldiers. 

Treasiry Department. 
Miishinyton, Aii>oust 2.^, 1917. 
Hon. \V. C. Adam SON. 

Chairman Committee on Interstate and Foreign Commeree. 

My Dear .Tidge Adamson : 

♦ ♦ ♦ May I not again express my sincere and earnest conviction that no 
more important measure than this one Is now pending in the Congress ♦ * *. 
By providing now a comprehensive measure like the present one * ♦ ♦ pro- 
viding definite allowances in case of «leath and total or i)artial permanent disa- 
bility, and for the support of the dependent families of the men who go to the 
front, so that they shall not become objects of charity while the men are away 
fighting for their country. * * ♦ w^ shall have told every man who enters 
the service of his country in advance wh:it he may expe<'t in every contingency, 
not only for his family but for himself. » * * i am most grateful to you and 
U> the members of your committee for the opportunity you have given me to 
expresv; my earnest approval of this measure. 
Very sincerely, yours. 

W. G. McAdoo. 

In part 2 of the same report, ilr. Parker, submitting the views of 
the minority of the committee, said (p. 1) : 

It is, perhaps, not yet necessary that men with families slu^uld be forced into 
the battle lines. Hut in so far as they are not exempted, some provision like 
Article II for compulsory allotment of pay and a family allowance is necessary 
to take care of these families. ♦ * * 
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And in part 3, the committee's supplemental report, a letter is 
quoted on page 7, as follows : 

The White House, 
U. S. S. " Mayflower," 

September i, 1917. 
^Iy Dear Jiiwk: May I not express to you, and through ycui to the Committee 
on Interstate and Foreign C/ommeroe of the House, my sincere jrratlticatlon at 
the favorable report the committee has Just made on the biU granting family 
allowances, indemnities, and life InsiU'ance for the officers and enlisted men of 
the Army and Navy, and the hope that the proposetl measure may I'eceive the 
prompt approval of the Congress? 

There are so many arguments for the hill that I do not know which to put 
forward as the most imperative. No doubt you have assembled them in your 
mind In their most effective order. But what principally appeals to me about 
the bill Is that It takes into consideration the whole obligation of the soldier 
not only, but the whole obligation of the Government — the obligations of justice 
and.huuuinity both to the soldier and to his family. It is one of the most de- 
sirable pieces of legislation that has been proi)osed In connection with the war, 
and I can not too earnestly urge its adoption. ♦ ♦ ♦ 
(^)rdially and sincerely, yours, 

WooDRow Wilson. 
Hon. W. C. Adamson. 

House of Re present a fives. 

And similar opinions as to the Government's obligations may be 
found throughout the debates on the bill. (See 55 Cong. Rec, 6753, 
6815, 6890, 6063. 6988, 7030. 7038, 7070, 7104, 7681, 7736, 7737, 7764^ 
7836, 7837, et passion.) 

So, in connection with the soldiers' and sailors' civil rights bill, 
H. R. 6361, now Public Law Xo. 103. we find repeated recognition 
that the power to raise armies involves as a corollary a Federal duty 
to protect the family of the man conscripted (or invited to volunteer) 
into the Army ; also recognition that (as Mr. Dyer aptly puts it) " the 
power of protection follows' upon the duty.*' And in two sections of 
that law, sections 300 (3) and 301 (la) such protection is given by 
criminal provisions. From the House Judiciary Committee report of 
October 2, 1917 (Rept. Xo. 181), parts of which were quoted above, we 
submit the following convincing observations (pp. 1, 3, 4) : 

* ♦ ♦ a bill with a slmiUir pur]Kise. introduced by Mr. Webb * ♦ ♦ 
had been drafteil by the office of the kludge Adv(K'ate (ieneral under the Imme- 
diate supervision of >Imj. John H. Wigniore. well known ns the author of the 
authoritative work on evidence, who l-; now a member of that office. The 
preparaticm of the original bill occupied Maj. WIgmon* and his assistants for 
several weeks. * ♦ ♦ This bill Is not the work of one man. but Is the product 
of the suggestive criticism of nlmost every niemlwr of the .ludlclnry (Vmunlttee. 
Throughout Its meetings the conunlttee las nlso had the benefit of the presence 
of the drnftsmen of the original bill, aufl they have c<M>perated with the com^ 
mlttee in every way. ♦ * * The country is asking 2.(KX).00() of its young 
men to risk their liv(»s, and If nee<l be to give up their lives for their c<mnTry. 
Before hmg even more will be asked to make the sjmie sacrifice. Is It more than 
naked justice to give to the savings of thrse same men such just measure of pro- 
tection as Is possible? ♦ * ♦ The country asks the same service and slumld 
give the same protection to a soldier whether he comes from Massachusetts or 
rallfornia, from Maine or Louisiana. The law .should be a general F\Hleral 
law. ♦ ♦ ♦ The Fe<leral Govermneni has a plenary |>ower that is denied 
to the States. In the war power It has been given a power \ipon which, In the 
wonis of the Supreme Court of the Tnited States in Miller r. United States 
(reported in 11 Wall.. 2()H). *' no restrlctl(»ns are imposed. The iM»wer to de<*lare 
war involves the power to prosecute by nil means and in any manner in which 
war may be legitimately prosecuted by the law of nations.'* It was a<lmitteil by 
coun.sel for both sides in arguing the case, and both by the majority and minority 
of a divlde<l c^urt, that this power is supreme, and that the fifth amendment, 
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which in time of peac'e prohibits the depriving a pernon of proiwrty without clue 
process of law, has no application In time of war to acts of the Federal Gov- 
ernment germane to the war. With this decision before us It Is not surpris- 
ing that we should find similar exiiresslons from such an eminent Jurist as Mr. 
Justice Hughes and from such an authority as Bugene Wambaugh. professor of 
constitutional law in the Harvard Law School, and now major on the stalT of 
the Judge Advocate General of the Army. 

Can it be denied that, as Secretary Baker has said : 

" The Army in France will be a more spirited and happy Ixnly of men, they 
will be healthier, they will be more eflPectlve as soldiers, they will be better 
citizens in every way, if, when they are thus forcibly sei)arated from their 
homes, (Congress says that no additional disadvantage shall come to them by 
reason of any oppressive action on the part of creditors.'* 

It would be an unworthy reflection ui)on our Constitution that under it the 
Federal Government may send a man perhaps to his death In the trenches, but 
under that same Constitution Is without power to hold his savings Intact for 
him until his return. 

(If the Federal Government can protect them against "oppres- 
sive action on the part of creditors,'' can it jiot protect against lawless 
action of murderers ? If it has power to hold the soldier's '" savings 
intact until his return," what of guarding his human possessions, for 
whom he made the savings?) Continuing the quotations (pp. 10- 
12, 17) : 

Because of the most careful consideration the bill has received at our hamls 
both as to Its form and puriK>se, we unanimously report this bill not only with 
the reconsideration [? reconuuendatlon] that the bill do pass, but that it re<*eive 
the early attention of the House. 

At the outset it is well to state that this committee believes that the authority 
for all leglslntion. whether or not in the nature of war-emergency legislation, 
must be found within the iwwers granted by the Ccmstltution of Congress. In the 
words of the Supreme (>ourt in the much discussed case of Ex parte MUligan 
(4 Wall., 2), "the Constitution of the United States is a law for rulers and 
people, equally in war and in peace, and covers with the shield of Its protection 
all classes of men, at all times, and under all circumstances." ♦ ♦ ♦ 

In the judgment of the committee the provisions of this bill are well within 
these " necessary powei-s." ♦ * ♦ 

Constitutional support for this bill is to be found In the granting to Congress 
of power " to declare war, to raise and support armies, to make all laws which 
shall be necessary and proi»er for carrying into execution the foregoing 
powers." ♦ ♦ ♦ 

Without burdening this reiK>rt with citations, a single quotation from a well- 
considered decision of the Supreme Court in Stewart r. Kahn (11 Wall., 49,S, 
1870) is of value not only as of general application, but as bearing directly 
upon the provisions of this bill. 

In that case there was presenter! to the Supreme Court the question of the 
constitutionality of the Civil War limitaticm act of 1864. ♦ * * The language 
of the Supreme Court ♦ • • is a direct application to the problem be- 
fore us: 

** Congress is authorized to make all laws necessary and proper to carry into 
effect the granted i>owers. The measures to be taken in carrying on war and to 
suppress insurrection are not defined. The decision of all such questions rests 
wholly in the discretion of those to whom the substantial powers Involved are 
confided by the C^onstltutlon." * * ♦ 

This law, it is to be noted, was held to apply not only to the Federal but to 
the State courts. As thus construed the de<'ision was afllrraed In 1884 in 
Mayfield r. Richards (115 U. S., 137, p. 142). ♦ ♦ ♦ 

The question before us therefore is. Is the proposed act ** appropriate '* or 
"plainly adapted " to the great end of the conduct of war and the supiM)rt of an 
army? Does it or does it not present a direct elTort " to remedy the evils which 
arisen " and will continue to arise from Its progress? If so. ami no prohi- 
bition of the act can be found. It must l)e sustalnetl. * ♦ ♦ 

As has already been stated, the scor»e of the act is to protect the members of 
the military forces of the I'nitetl Statics during the period of the war ♦ ♦ ♦. 
And It has been well said : ^ t 
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** If a State may thu8« uotwithstandini; a due process limitatiOB, interfere 
with life, liberty, and property for the sake of health, morals, quiet, and the 
like, it follows, a fortiori, that notwithstanding a due process restriction the 
United States may interfere with life, liberty, and property for the sake of pro- 
tecting the very existence of the Government Itself." 

If this may be done by the States without impairment of the constitutional 
prohibition, surely the Fe<leral Congress, in the prosecution of the war, may 
♦ ♦ ♦ interfere for ♦ ♦ ♦ the preservation of the morale and the self- 
respect and the |)eace of mind of the citizen-soldier ♦ ♦ *. 

That was a unanimous report of a committee composed of men 
selected because of their distinction as lawyers. The Senate Judi- 
ciary Committee was not unanimous ; but its distinguished chairman, 
in a debate with Senator Hardwick, set forth the views of the ma- 
jority so forcibly as to carry the bill through the Senate with " veas 
65, nays 0." The debate occurred on February 6, 1918, and the Con- 
gressional Record of that date (vol. 56, No. 41, pp. 1884-1885) con- 
tains the following: 

Mr. Gronna. It really protects the man's home, if he has a mortgage on it. Is 
thnt correct? 

Mr. Overman. That is correct. 

Mr. Presi<lent, so far as the constitutionality is concerned, when that point 
was raisetl in the conmilttee, u subcommittee comiK)se<l of the Senator from 
(\)nnecticut [Mr. Brandegee]. the Senator from Florida [Mr. Fletcher], the 
Senator from Missouri [Mr. Reed], the Senator from VernuHit [Mr. Dilling- 
ham], and myself concluded, thnt there was no use to consider this bill if the 
Judiciary C^ommlttee should say It was unconstitutional, as one member con- 
tended. So we took the matter before the Judiciary Committee to consider the 
constitutionality of the bill, and the following resolution was passed by a large 
majority of the committee, the resolution having been introduced by the Senator 
from South Dakota IMr. Sterling] : 

" Resolved, That it is the sense of the Committee on the Judiciary that the 
Congress has the power to enact a reasonable stay law, which may control the 
processes and proceedings of the State courts, and that the subcommittee shall 
draft a bill accordingly ♦ ♦ *.** 

I call the attention of the Senator to this language, which is in line with the 
great speech made here by the Senator from Pennsylvania [Mr. Knox] on this 
subject, taking the position that wherever it is necessary for the efficient prose- 
cution of the war .to win the war all powers should be subordinated and all 
constitutional limitations fade away when we c*onsider them in conjunction with 
the power granted in the Constitution to Congress to declare war and the 
President as Commander In Chief to fight the war. 

Mr. Habdwick. The Senator, of course, is referring to the Gettysburg case? 

Mr, Overman. Yes. ♦ ♦ ♦ Listen to this language: 

** It results from the powers that are given, and It Is Implied because of its 
necessity or because it Is appropriate In exercising these powers. Congress has 
power to declare war and to create and equip armies and navies. It has the 
great power of taxation to be exercised for the common defense and general 
welfare. Having such powers, It has such other and Implied ones as are neces- 
sary and appropriate for the purpose of carrying the powers expressly given 
Into effect. Any act of Congress which plainly and directly tends to enhance 
the respect and love of the citizen for the Institutions of his country and to 
quicken and strengthen his motives to defend them, and which Is germane to 
and Intimately connected with and appropriate to the exercise of some one or 
all of the powers granted by Congress must be valid." 

Any power exercised by Congress which Is necessary for the protection of the 
Army or to make the Army more efficient is constitutional. 

Mr. Hardwick. Now, the Senator has gotten exactly to what I wanted to find 
out Would the Senator contend that Congress could do that if It were not In 
the exercise of the war power? 

Mr. Overman. I think not. 

Mr. Hardwick. That Is all I wanted to ask the Senator. 

Mr. Overman. In the exercise of the war powers granted to the President he 
can do anything necessary in order to win the war and preserve the Constitu- 
tion, and Congress can pass any law that is necessary to preserve the Con- 
stitution. • • ♦ ^ 
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Mr. President. I think the decisions I have cited are In point — certainly one 
of them Is — and the principle laid down In the Gettysburg case Is a principle 
which ought to govern us. The Judiciary Committee themselves, with probably 
two exceptions, think this bill Is constitutional. ♦ ♦ ♦." 

Mr. Habdwick. Mr. President, If I may have the attention of the Senate for 
a moment, I desire to say to the Senate »r In charge of the bill that I am not 
opposing the bill, because I am in sympathy with the motive that prompts the 
committee to report this bill and the motive that prompts Congress to pass it. 
I understand full well that when men go into the military or naval service of 
the country they ought not to be required to look after their estates or to attend 
court, and that there Is ample reason and justification for this sort of law as 
a military matter; that is, If the bill does not go further than that. I am 
inclined to agree with the Senator just offhand — I have neither read the bill 
carefully nor studied the constitutional question — that under the war i)oww 
Congress might, in order to Insure the efficient prosecution of the war. adopt 
whatever provisions of this sort were necessary, but as I heard the resolution of 
the Committee on the Judiciary read, I want to enter my emphatic dissent to 
the proposition announced, ♦ * * because If the fifth amendment of the 
Constitution of the United States means anything, Congress can not, unless It Is 
in the exercise of the war power, Impair the obligation of contracts or pass a 
stay law. 

On this other question I can say that I can see every reason why, In order 
that the men who have 'enlisted and have rallied to the colors, both In* the 
military and the naval service, may be unvexed In mind and estate while they 
are risking their lives in tlie service of the country, they should not be 
troubled with lawsuits: and I am In as hearty sympathy with the Senator from 
North Carolina and with any other Senator on that question as I iwsslbly 
can be. 

With such explanations that bill passed both Houses unanimously. 
(See 55th Cong. Rec, 7730-7733, 7787-7800; 56th Con^. Rec, 1883- 
1891.) It can, therefore, be safely asserted that practically all the 
most eminent lawyers in elective Federal office (many of them ex- 
judges) believe that, notwithstanding tlie reserved right of the 
States, Congress has complete constitutional power, in time of war, 
to legislate for the peace of- mind of the soldier by the protection 
of his family. With such authority for this general proposition 
and no authority found in the books to the contrary, it remains only 
to consider the constitutionality of the means by which the measure 
now under discussion proposes to carry out this purpose. 

III. The Analogy of the Sauotage axd Disloyalty Acts. 

We have seen that in purpose the proposed bill runs parallel with 
the soldiers' and sailors' civil rights act. It differs from that statute 
chiefly in that, where the act of February, 1918, checks civil remedies 
in State courts and restricts civil rights granted by State laws, the 
proposed statute would simply add a cumulative criminal remedy for 
what is already denounced as a crime by the laws of every State. 
Yet, curiously enough, the new proposal is called in question, as an 
infringement" of States' rights, by the authors of that much more 
federalistic measure. 

The answer to the objecticm that this bill would "go down into 
the home States of the people and subject them to trial in a Federal 
court" is that parts of the above-discussed 1918 legislation and 
practically every section of the Ignited States criminal code and 
every title of the espionage act do the very same thing. And the 
constitutionality of tlio Federal criminal code is so universally recog- 
nized that, despite its long oxistenco, it would probably be impossible 
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to find a reported case raising any question as to its general validity. 
But, if authority be required for a Federal war statute subjecting 
the citizens of the States to trial in the Federal courts, we need go 
no further back than the recent amendment of the espionage law 
(made by H. R. 8753, Public Law No. 150, 65th Cong., 2d sess.), 
approved May 16, 1918, and the sabotage act (S. 383, Public Law, 
No. 135, 65th 'Cong., 2d sess.), approved April 20, 1918. 

The sabotage bill is said to have been first drafted by the Attorney 
General of the United States, and in its final form it had the unani- 
mous indorsement of the most eminent jurists in both Houses of 
Congress. It authorizes Federal prosecution of persons who in time 
of war destroy material "intended for, adapted to, or suitable for 
the use of the United States or any associate nation in connection 
with the conduct of the war." (The antilynching bill now under 
discussion does not go so far, since it takes no cognizance of the in- 
terests of any associate nation. Nor does it create any new crime, 
like that specified in section 3 of the sabotage act.) But where the 
sabotage act punishes the destruction of material, the proposed stat- 
ute would punish the destruction of personnel " intended for, adapted 
to, or suitable for the use of the Ignited States in connection with 
the conduct of the war." 

As to the constitutionality of that parallel measure, Mr. Webb, 
from the Committee on the Judiciary, submitted to the House of 
Representatives on April 13, 1917, the following House Report 
No. 11: 

The (\)ininittee on the .Tu<iiciary, liuvlnjr cousidered S. 363, unanimously 
reeoniniend that the bUl pass. 

The act will apply only during the war. 

The unlawful acts denounwd In the bill are covered in most cases by State, 
laws, but in time of war it is important for the national defense that such un- 
lawful acts, so i>eculiarly aimed at the success of our arms, should be denounced 
and i)enallzed by the Oonjrross of the United States. 

On April 18, 1917, Republican Leader Mann, without questioning 
the constitutionality of the bill, expressed misgiving about is wis- 
dom from the standpoint of public policy^ and Representative Moon 
then challenged Chairman Webb to show its constitutionality. (See 
vol. 55 of the Congressional Record, Part I, pp. 821-822.) Mr. Webb 
referred the bill to a subcommittee, and after about a year's considera- 
tion the Judiciary Committee brought forward an amended version, in 
manv respects more radical than the Department of Justice draft. 
On karch 0, 1918, Mr. Webb, Mr. Madden, Mr. Stafford, and Mr. 
Gard explained the constitutional propriety of the new bill in the 
following forcible statements, found in volume 56 of the Congres- 
sional Record, Xo. 68, pages 3375, 3376, and 3379 : 

Jlr. Webb, • • * The coiiunittee did not >Yant to make it too broad. * * * 
At the same tinje, they wanted to make It hrosaX enough to cover anybody who 
would try to prevent or delay or hinder the sueeessful i)rose<!Utlon of the 
war. • * * I yield to my friend from Illinois. 

Mr. Madden. Of course, this gives any per»m charged with a crime described 
In thlH bill the right to a defen.se, to prove his case, if he is innocent? 

Mr, Webb. Oh, absolutely. This is a civil bill, and will be enforced by 
tlie civil court. 

Mr. Madden. I do not think it can be too drasMc mysi*lf. If we are in this 
war to win, we have got to provide the means to win, and we nuist surround 
the Government with every safeguard to enable It to carry out the functions 
that devolve upon us by reason of the fact that we are in the war. Personally 
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I believe the committee have done a good job, and there ought not to be any 
question about the adoption of this bill without a debate. It seems to me. 

Mr. Wkbb. I thank the (gentleman. * * * We are perfectly willing to make 
it ns broad as necessary, and if the gentleman can make any suggestion, we 
shall be glad to consider it. This is practically the language suggested by 
the Attorney General. We have taken practically his definition of war 
premises. * ♦ * I will say that if the striker should throw a bomb Into a 
munition plant In which he had been at work for the purpose of blowing up 
and killing or Injuring the man for whom he Is at work, he would be guilty 
under this bill, if the jury should And — and, of course, it would find without 
any hesitation — that ho had reason to believe that blowing up the factory 
would interfere with the prosecution of the war. 

Mr. Stafford. There Is no one in this Chamber who does not wish to punish 
that character of man to the greatest extent, and not only give State author- 
ities the Jurisdiction which they now have but give national authority to 
prosecute such act. 

Mr. Oard. Mr. Speaker, this Is essentially a matter of war legislation. 
* * * It is, as I say, essentially a matter of war legislation, for It Is an 
assemblage under the control and protection of the (lovernment of things which 
are thought necessary for the continuance and penietulty of the national life. 
Therefore, to the centralized iM>wer of the Government of all the States — not In 
time of peace, but in time of war — is Intrusted the protection of war materials, 
of war premises, and of war utilities. ♦ * * This bill seeks to protect with 
all the power of the United States the things which are necessary for the win- 
ning of this war by the United States and its associate nations. 

And, as Mr. Webb and others explained in the debate, this power 
was purposely made applicable " inside of a State and awav from a 
military reservation," (See vol. 56, Cong. Rec, 3376-3390.)" 

In the Senate the debate was concerned chiefly with the Lunn 
amendment, but the same ideas were expressed or tacitly assumed by 
all the Senators. 

By the sabotage act, to protect material necessary for winning the 
war, it is concededly constitutional for the Federal Government to 
prosecute in a Federal court in his home State a striker who throws 
a bomb into a munition plant, when the offender has reason to be- 
lieve that blowing up the factory would interfere with the prosecu- 
tion of the war. It must therefore be constitutional to provide for 
similar prosecution of a lyncher who destroys the life of a soldier 
or a potential soldier necessary to the United States for the w^inning 
of the war, when everyone knows or has reason to believe that the 
slaughter of an American soldier or potential American soldier tends 
to interfere with the military success of the XTnited States. The same 
reasons which won the support of Messrs. Webb and Gard and their 
learned and patriotic colleagues on behalf of a bill seeking " to pro- 
tect with all of the power of the United States the things which are 
necessary for the wmning of this war "' are submitted bv us in sup- 
port of this bill seeking to protect with all the power of the United 
States the pei'sons who are necessary for the winning of the war. 

True, the proposed measure, besides covering the destruction of 
persons needed in winning the war, punishes the destruction of cer- 
tain of their relatives. But the protection of such persons is within 
the scope of the war powers, as shown by the arguments for the two 
soldiers' relief measures discussed under point " I " above. x\nd the 
rationale of the sabotage act shows that the protection of whatever 
the Government has a right to protect can be given by means of a 
criminal statute. , 

Indeed, the furnishing of protection to soldiers' families by means 
of Federal criminal legislation was recognized as legitimate in con- 
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nection with both the war-risk insurance act and the recent civil- 
rights act. Section 405 of the former (transferred to sec. 13 by the 
Sims Act of May 20, 1918; Public No. 151, 65th Cong.; H. R. 11245) 
provides that — 

Any person who shall, directly or Indirectly, aolicit. contract for, charge, or 
receive, or who ahall attempt to solicit, contract for, charge, or receive an^* fee 
or compensation, except as herein provided, shall be guilty of a misdemeanor, 
and for each and every offense shaU be punishable by a fine of not more than 
$600 or by Impriaomnent at hard labor for not more than two years, or by both 
such fine and imprisonment. 

And the act of March 8, 1918 (Public, No. 108, Sixtv-fifth Con- 
gress, H. B. 6361) , contains in sections 300 and 301 the following : 

(3). Any person who shall knowingly take part in any eviction or distress 
otherwise than as provided in subsection (1) hereof shall be guilty of a misde- 
meanor and shall be punisliable by imprisonment not to exceed one year or by a 
fine not to exceed $1,000, or botJi. ♦ ♦ * 

(la) Any person who shaU knowingly* resume possession of property which 
is the subject of this section otherwise than as provided in subsection (1) 
hereof shall be guilty of a misdemeanor and shall be punished by Imprisonment 
not to exceed one year or by fine not to exceed $1,000, or both. 

A still more up-to-date analogy is found in the new disloyalty act, 
sometimes called (erroneously; cf. Criminal Code, section 6) the 
sedition act, which amends section 3 of Title I of the espionage act 
The object of that statute was to protect the morale of the soldiers 
and the civilian population, and it sought that object bv authorizing 
Federal prosecution of various kinds of conduct partly punishable 
already under State laws. 

No Member of the House suggested that this espionage act amend- 
ment was an " invading of the jurisdiction of the States themselves " 
in subjecting citizens of the States to trial in the Federal courts for 
any utterance or conduct which tends to incite disloyalty among the 
troops or obstruct the enlistment service or bring the form of Govern- 
ment of the United States into disrepute. It surely does not need the 
testimony of officers of the Military Intelligence branch to show that 
unpunished lynching of the relatives of American negro soldiers will 
tend to undermine the loyalty of such soldiers, and discourage the re- 
cruiting of soldiers from that race, far more effectually than any mere 
utterances of contempt for the United States (unless, perhaps, they 
be utterances, such as are now beine circulated among the negro popu- 
lation of this country, coacerning the insufficiency of our form oi gov- 
ernment to give protection to negroes). 

The whole question is simply whether this proposed bill is " neces- 
sary and proper ♦ ♦ ♦ for carrying into execution the ♦ ♦ * 
powers vested by this Constitution in the Government of the United 
States" ♦ ♦ • with respect to making war and raising armies. 
Experts specially charged with the duty of studying the situation 
are prepared to testify that it is necessary. And a comparison of 
it with the disloyalty act shows that it is clearly appropriate ; since 
the unpunished lynching of the dependent wife, sister, daughter, son, 
or brother of an American sergeant, in some company holding 
under trying circumstances a strategic position on the front lines in 
France, would be far more likely to have a disastrous effect upon 
the outcome of the war than the unjunished utterance of the most 
scurrilous possible language about the flag of the United States. 
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Like all this recent legislation, our proposed bill is designed to 
serve " the great end of the conduct of the war and the support of 
the Army." (See p. 11, supra.) It presents "a direct effort 'to 
remedy evils which have arisen ' and will continue to arise from its 
[the war's] progress" (p. 11). It "plainly and directly tends to 
enhance the respect and love " of a numerous type of citizen-soldier 
" for the institutions of his country, and to quicken and strengthen 
his motives to defend them" (p. 13). It is submitted as necessary 
for the protection of at least a part of the Army and " to make the 
Army more efficient" (p. 13) by making certain racial groups of its 
soldiers "a more spirited and happy body of men, ♦ * * 
healthier, * * * more effective as soldiers, * * * better cit- 
izens in every way" (p. 10). By providing a cumulative remedy 
against a prevalent crime, which "at this time above all others 
* * * creates an extremely dangerous condition" (p. 3), the bill 
seeks to make sure that these " men who have enlisted and have 
rallied to the colors, both in the military and the naval service, may 
be unvexed in mind and estate while risKing their lives in the service 
of the country" (p. 14). It seeks to counter enemy propaganda by 
repudiating "an unworthy reflection upon our Constitution that 
under it the Federal Government may send a man to his death in 
the trenches, but under that same Constitution is without power to 
hold his" loved ones safe from mob murder "until his return" 
(p. 10). It is " essentially a matter of war legislation," which recog- 
nizes that " to the centralized power of the Government of all the 
States — not in time of peace but in time of war " — there should be 
accorded a power "to protect" (p. 18) great groups of citizens 
whose loyalty is " necessary for the winnmff of the war," and to dis- 
charge what the President calls " the whole obligation of the Gov- 
ernment " — that is, " justice and humanity, both to the soldier and to 
his family " (p. 8). Our bill is submitted in the belief that if you do 
this you w411 defeat enemy propaganda among one of the racial 

groups, which it most affects, far more completely than you could 
y the most vigorous possible enforcement of section 3 of the 
espionage act. 

IV. The Limitations of the Proposal. 

Our proposed substitute bill does not even superficially conflict with 
a single prohibition in the Constitution. Nor does it attempt to estab- 
lish any new pei-manent public policy. It does not, like the war risk 
insurance acts, create any new Federal bureau. It does not, like the 
soldiers' civil rights act, override any State statutes. It does not, 
like section 3 of the sabotage act or the amended section 3 of the 
espionage act, create any new crime. It simply authorizes Federal 
remedial action to enforce the declared public policy of the States, 
concerning what is everywhere legally and morally a crime. And it 
authorizes such action only in time of war and only to the extent 
that such crime tends to interfere with the succesful prosecution of 
the war. 

CONCLUSIOX. 

The learned members of the Judiciary Committee need not be re- 
minded that the question of the wisdom of a particular measure from 

Digitized by VjOOQIC 



TO PROTECT CITIZENS AGAINST LYNCHING. 27 

the standpoint of public policy is quite a different thing from a 
question of constitutionality. There may be factors in public senti- 
ment presenting reasons against this bill, which did not apply to the 
above-discussed war measures. But, on the strength of the reasons 
above set forth, it is submitted that the objections to this bill, sug- 
gested by some of the members of the committee, are founded on 
matters other than constitutional limitations. 

Since it shows the same beneficent purpose as the war risk in- 
surance act, the same discharge of moral obligations as the soldiers' 
and sailors' civil rights act, the same mode of operation as the 
sabotage act, and the same bearing upon military morale as the dis- 
loyalty act — all of which are upheld as constitutional by the practi- 
cally unanimous opinion of the hiwmakers of the Nation — and since 
its necessity for war purposes can be shown by experts and its apw 
propriateness as a war measure is shown by mere quotation of the 
leading judicial and legishitive pronouncements concerning the scope 
of Federal war power — this proposed substitute for the Dyer bill is 
confidently believed by the undersigned to be constitutional. 

Respectfully submitted. 

George S. Hornblower, 
Captain^ Nationdl Army^ 

Of the New York Bar. 

Washington, D. C, June 22, 1918. 
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